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PREFACE

The tables and indexes in this volume classify the material in Volumes 77-82 of The Australian Law Journal 
and The Australian Law Journal Reports.
 The Index of Authors lists, under authors’ names arranged alphabetically, articles and more extended com-
ments in the Journal. The subject matter of these articles and comments appears in the General Index.
 The Table of Cases includes all Australian, English and other decisions which have formed the subject mat-
ter of explanation and comment in articles, notes and paragraphs in the various parts of the Journal. The Table 
of Cases also includes decisions of the High Court which are reported in The Australian Law Journal Reports 
(Volumes 77-82).
 The General Index, arranged by subject matter, indicates the material to be found in the articles and in all 
the comments appearing in the Journal. An asterisk (*) points out the more important discussion of a particu-
lar subject.
 The Index to High Court Reports indicates the content of the High Court decisions which have been re-
ported in The Australian Law Journal Reports.
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public interest immunity – see Public Interest Immu-

nity
requests, 79, 488
retirement of tribunal member during part-heard case, 

77, 171
standing – see Standing
statutory interpretation, 80, 650
United States immigration, 78, 155
used car dealers, 77, 351

Administrators – see Executors and Administrators

Admiralty Law – see also Shipping and Navigation
action in rem, statutory right of, 78, 262*
conflict with insolvency law, 82, 849–875*

bankruptcy, 82, 852–857
Canada, 82, 854–856
New Zealand, 82, 856–857

competing priorities in Australia, 82, 872–875
corporate insolvency, 82, 857–865

Australia, 82, 861–865
cross-border insolvency, 82, 865–866
maritime liens, 82, 850–853
master and crew wage entitlements, 82, 867–871

limitation of actions, 78, 94
seizure of property on arrest of ship, 80, 94

General Index

Volumes 77 - 82
[*Indicates a more important reference]

[This Index is to ALJ only. There is a separate Index to cases reported in ALJR]
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Admissions 
withdrawal in civil proceedings, 77, 731

Adoption 
changing name of child, 80, 92

court determination of forename, 81, 65
naming of children, 77, 801

new forenames, 78, 571
permanent foster care and, 80, 811
reports and consents, 80, 792

Advancement 
presumption, 82, 40–59*

co-habiting couples and other relationships, 82, 50–51
father-child relationship, 82, 51
history, 82, 40–42
husband-wife relationship, 82, 46–47
in loco parentis, 82, 57
mother-child relationship, 82, 51–55

Australia, 82, 53–54
Canada, 82, 54
Singapore, 82, 54–55

parent-adult child relationship, 82, 55–56
rationales, function and effect of application, 82, 

42–46
reforming the presumption, 82, 57–59
statutory reforms for spousal relationship, 82, 48–50

Canada, 82, 49–50
New Zealand, 82, 49–50
UK, 82, 48–49

wife-husband relationship, 82, 47–48

Advocacy – see also Counsel
case splitting, 79, 24
character references, 77, 634
controlling evidence, 81, 27
courage, 78, 436
criminal appeals, 77, 16
cross-examinations, 77, 724

effectiveness, 80, 713
limits on, 82, 298
rights of cross-examiner, 82, 16–17
negative answers, 80, 290
sexual cases, 81, 848
trauma, 79, 329

disclosures, 77, 571
eloquence, 81, 780
Eureka Stockade trial, 78, 778
Fiji, 81, 676
final addresses, 81, 29
interrogation methods (US), 81, 377
interview with Jeffrey Sher, 82, 756–757
literary references, 77, 348
Major Mori’s advocacy in Hicks, 81, 733

outside courtroom
Haneef case, 81, 918

persuasion, 79, 607
sentencing submissions, 78, 635
simplicity, 80, 219
standards, 80, 340
tendering evidence, 81, 27
“turning the enemy’s flank”, 81, 237
unbundling, 80, 358
use of demonstrations, experiments or inspections, 82, 

304–305

Affidavits 
preparation with regard to rules of evidence, 81, 309
swearing of, 82, 360

Agency Law 
cyberspace (US), 80, 157
fraud by bank’s agent infecting mortgage, 82, 511–512
irrevocable proxies, 82, 516–520*
liability of advisers, 79, 48

Agricultural Tenancies 
emblements, 77, 567

Aircraft 
accidents, liability for deep vein thrombosis injury, 80, 505

Alternative Dispute Resolution – see also Mediation; 
Referees

commercial, evolution in Australia, 79, 765*
proliferation of mechanisms, 79, 665

America – see United States

Animal Behaviour 
fowls (1907), 82, 150

Animals 
standing to sue, 79, 8, 270

Anti-Discrimination – see Discrimination Legislation

Antiquities – see Conversion

Appeal and New Trial – see also Appellate Courts
appeals from rulings in camera (UK), 80, 358
applications by police, 80, 281
assignment of right to appeal, 81, 383
criminal appeal procedure, 77, 16
Crown appeals against sentence

NSW, 79, 599
Vic, 79, 513*

delay in delivering judgment, 79, 615
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intermediate appellate courts
multiple issues of fact and law, 82, 650–657*

antecedents, 82, 653–656
dilemma, 82, 650–652
High Court’s approach in Kuru case, 82, 652–653

limits on appeals by taxpayers, 82, 835–837
offensive discourse between appellate and lower courts, 

82, 260–265*, 507
order for retrial by fresh judge, 81, 239
pleading and raising illegality, 81, 244
referee’s report, 79, 672
retrials in criminal matters, 78, 220
special leave to appeal (book review), 82, 219
stays pending appeal, 78, 723, 781

Appellate Courts – see also High Court
application of common law, 78, 183*
Australia, 78, 183*
composition and resources, 78, 183
dismissal of convicted person’s appeal, guilt beyond 

reasonable doubt, 80, 169
English authority outside Britain, 78, 187
Fiji, 78, 183*
Hong Kong, 78, 183*
interference with judicial discretion, 80, 636
judge seeks disqualification of appeal judge (Fiji), 80, 

435
judicial autonomy, 78, 192
Privy Council appeal, 78, 186
Solomon Islands, 78, 183*
split decisions, resolution of, 81, 736

Apprehended Violence Orders 
burden of proof, 77, 302

Arbitration – see Alternative Dispute Resolution; Com-
mercial Arbitration; Family Law; Industrial 
Arbitration

Asia-Pacific Region – see also China; Japan; see also 
under Human Rights

lawyers exchange, 80, 488

Assault – see also Sexual Assault
consent to, 81, 20

Associations – see Clubs and Associations

Asylum – see Immigration Law

Auction 
co-owners and dummy bids

property vested in trustees for sale, 79, 477
highest bid inoperative, 79, 477

Australian Bar Association 
elections, 77, 164

Australian Law Books –see also Book Reviews/New 
Books

list of top books, 81, 288, 850
miscellany at law, 81, 710

Australian Law Journal 
80th anniversary (2007), 81, 287, 438, 523, 782

conferences cancelled, 82, 295
Judges’ Review Conference, 81, 524*

editorial arrangements, 80, 83, 551
guest editors, 82, 434, 509–510, 592

future, 81, 537, 850
basic problems of law, 81, 538
future of law journals, 81, 542
online publication, 81, 542
positive perspectives on law, 81, 537
topics, 81, 539

history (1927-2007), 81, 529*
1957 volume, 81, 7
changes in content, 81, 533
changes in topics, 81, 535

strata title & native title, 81, 658
deletions, 81, 534
expansion, 81, 531
General Editors, 81, 530, 654
jurisdiction of decisions discussed, 81, 655 
national journal of record, 81, 529

history (1933), 82, 7
history (1958), 82, 7
improvements to, 81, 710
indexes to, 82, 11
interstate correspondents, 81, 288, 438
New South Wales bias, 81, 438, 652*, 82, 670, 819-820*
Queensland correspondent, 80, 91
selection of articles, 82, 670, 819–820
survey reports, 81, 653, 655

Australian Law Reform Commission (ALRC) 
30 years celebration, 79, 409

Australian Republic 
referenda, 80, 149

B

Bail 
offences while on, 78, 429
police criticism, 77, 144
press criticism, 77, 341
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Bailment 
rights of owner of railway carriages after collision, 80, 

223

Banker and Customer 
confiscation of money in US, debt owed in NSW, 78, 641
cybercrime – see Cybercrime
freezing orders, 78, 572

duty of care, 79, 672
letters of credit, irrevocable, 77, 644

Bankruptcy 
annulment, 79, 282
conversion of foreign currency, 79, 554
exoneration for wives of bankrupt husbands, 82, 

720–738*
husband’s estate, 82, 727–729

Dickson v Reidy, 82, 728–729
early cases, 82, 727–728

other relationships, 82, 729–730
parameters of the doctrine, 82, 721–724
preconditions to application of doctrine, 82, 730–736

charge over property, 82, 731
charge to pay debts or benefit another person, 82, 

731–736
money borrowed applied for benefit of principal 

debtor, 82, 736
wife’s estate, 82, 724–727

Parsons v McBain, 82, 725–727
family property on bankruptcy of husband, 81, 309
joint debts, 78, 719
law reform, Canada, 78, 704*
litigation, 78, 719
notices, powers of attorney, 80, 168
privilege against incrimination, 78, 720
property orders, 79, 26
settlements, 77, 479
transactions at an undervalue, 82, 319–320
wife taking transfer of property just before husband’s 

bankruptcy, 82, 760

Barristers – see Counsel

Battery 
defence of mistaken belief, 82, 693

Bayes’ Theorem 
DNA cases, 77, 317*

Beaches – see Surf

Bigamy 
history, 82, 8

Bill of Rights – see also Human Rights
Australia, democratic decision-making, 81, 288
book review, 82, 885–886
future topic for ALJ, 81, 539

Bodies 
disposal of dead bodies, 78, 559
property, 77, 178*

book review, 82, 876–878

Book Reviews/New Books 
Anson’s Law of Contract (28th ed), J Beatson, 77, 327
Austin, R P, H A J Ford and I M Ramsay, Company 

Directors: Principles of Law and Corporate 
Governance, 79, 722

Australian Bankruptcy Cases (new series), 79, 313
Australian Dictionary of Biography, Vol 17, (ed Dianne 

Langmore), 82, 810–811
Ayres, Philip, Owen Dixon: a Biography, 77, 682, 685, 

686, 690
Beatson, J, Anson’s Law of Contract (28th ed), 77, 327
Bell, Andrew, Forum Shopping and Venue in Transna-

tional Litigation, 77, 397
Bennett, J M,

Lives of Australian Chief Justices:
Colonial Law Lords: The Judiciary and the Begin-

ning of Responsible Government in New 
South Wales, 80, 472

George Higinbotham: Third Chief Justice of Victo-
ria 1886–1892, 82, 60–64

Sir Archibald Burt, 77, 255
Sir Charles Cooper, 77, 255
Sir Henry Wrenfordsley, 79, 317
Sir James Cockle, 78, 243
Sir John Pedder, 78, 243, 548

Birks, Peter and Arianna Pretto (Eds) Breach of Trust, 
77, 328

Biscoe, Peter, Mareva and Anton Piller Orders: Freezing 
and Search Orders, 79, 459

Blackshield, Tony, Michael Coper and George Williams 
(eds), The Oxford Companion to the High 
Court of Australia, 77, 705

Bodkin, Colin, Patent Law in Australia, 82, 882
Boer, Ben and Graeme Wiffen, Heritage Law in Austra-

lia, 80, 203
Bonyhady, T and P Christoff (eds), Climate Law in Aus-

tralia, 82, 886–887
Boulle, Laurence, The Law of Globalisation, 82, 419
Bowen, Jan, Child Support: a Practitioner’s Guide (2nd 

ed), 77, 827
Brogan, Michael and David Spencer, Surviving Law 

School, 78, 822
Buti, A, Sir Ronald Wilson: A Matter of Conscience, 82, 

880–882
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Cameron, Edwin, Witness to AIDS, 79, 795
Campbell, Enid, Parliamentary Privilege, 78, 548
Cane, Peter, The Political Economy of Personal Injury 

Law, 82, 883
Cassidy, Julie

Concise Corporations Law (4th ed), 78, 99
Concise Corporations Law (5th ed), 81, 767
Concise Income Tax (3rd ed), 78, 754
Corporations Law: Text and Essential Cases, 79, 460

Castles, Alex C, Lawless Harvests; or, God Save the 
Judges, 81, 514

Clough, J and C Mulhern, The Prosecution of Corpora-
tions and Their Officers, 77, 398

Coburn, Niall, Coburn’s Insolvent Trading (2nd ed), 77, 
330

Cohen, Nili and Ewan McKendrick, Comparative Rem-
edies for Breach of Contract, 79, 728

Collier, Berna, Chris Coyne and Karen Sullivan, Mental 
Capacity: Powers of Attorney and Advance 
Health Directives, 79, 731

Condon, Bradly J, NAFTA, WTO and Global Business 
Strategy: How AIDS, Trade and Terrorism Af-
fect Our Economic Future, 77, 256

Cope, Malcolm, Equitable Obligations: Duties, Defences 
and Remedies, 82, 282–283

Corcoran, Suzanne and Stephen Bottomley, Interpreting 
Statutes, 79, 728

Cremean, Damien J, Admiralty Jurisdiction: Law and 
Practice in Australia and New Zealand (2nd 
ed), 78, 351

Dal Pont, Gino, Charity Law in Australia and New Zea-
land, 77, 331

Dal Pont, Gino and C Chalmers, Equity and Trusts in 
Australia, 78, 687

Davies, Martin and Anthony Dickey, Shipping Law (3rd 
ed), 79, 649

Davis, J L R, N C Seddon and G Masel, The Laws of 
Australia: Contract, 77, 398

Deazley, Ronan, On the Origin of the Right to Copy, 79, 
92

Degeling, Simone, Restitutionary Rights to Share in 
Damages, 78, 755

Degeling, Simone and James Edelman (eds), Equity in 
Commercial Law, 80, 329

Douglas, Roger, Douglas and Jones’s Administrative 
Law (4th ed), 78, 756

Doyle, Carolyn and Mirko Bagaric, Privacy Law in 
Australia, 81, 511

Duncan, W D, Commercial Leases in Australia (4th ed), 
79, 729

Duncan, W D and W M Dixon, The Law of Real Prop-
erty Mortgages, 82, 420–421

Edelman, James and Elise Bant, Unjust Enrichment in 
Australia, 81, 356, 512

Eisgruber, Christopher L, The Next Justice: Repairing 
the Supreme Court Appointments Process, 82, 
417–418

Emerson, John, First Among Equals: Chief Justices of 
South Australia since Federation, 81, 354

Farrall, Jeremy Matam, United Nations Sanctions and 
the Rule of Law, 82, 808–810

Farrar, John, Corporate Governance: Theories, Principle 
& Practice (2nd ed), 79, 94

Fatima, Shaheed, Using International Law in Domestic 
Courts, 80, 478

Fonteyne, Jean-Pierre L, et al, Harris – Cases and 
Materials on International Law: an Australian 
Supplement, 77, 827

Forbes, J R S, Justice in Tribunals (2nd ed), 81, 425
Freckelton, Ian and David Ranson, Death Investigation 

and the Coroner’s Inquest, 82, 139–140
French, Robert, et al, Reflections on the Australian Con-

stitution, 78, 823
Frost, Michael H, Introduction to Classical Legal Rheto-

ric: a Lost Heritage, 80, 202
Gibson, Geoffrey, The Making of a Lawyer: What they 

Didn’t Teach you at Law School, 82, 884–885
Gillooly, Michael, The Third Man: Reform of the Aus-

tralasian Defamation Defences, 79, 95
Grant, Helen, The Laws of Australia – Torts, 77, 328
Greenhouse, Linda, Becoming Justice Blackmun, 79, 

723
Hague, Ralph M, Hague’s History of the Law in South 

Australia 1837-1867, 80, 473
Haines, D M, Construction of Wills in Australia, 82, 217
Handford, Peter

Limitation of Actions: the Australian Law (1st ed), 79, 
649

Limitation of Actions (2nd ed), 81, 768
Handley, K R, Estoppel by Conduct and Election, 80, 

783
Hardcastle, Rohan, Law and the Human Body: Property 

Rights, Ownership and Control, 82, 876–878
Harris – Cases and Materials on International Law: an 

Australian Supplement, Jean-Pierre L Fon-
teyne, Anne McNaughton and James Stephen 
Stellios, 77.827

Hyam, Alan A
The Law Affecting Rent Review Determination, 81, 769
The Law Affecting Valuation of Land in Australia (3rd 

ed), 79, 460
Joseph, Sarah, et al, The International Covenant on Civil 

and Political Rights: Cases, Materials and 
Commentary (2nd ed), 78, 612

Juratowitch, Ben, Retroactivity and the Common Law, 
82, 349–350

Kimble, Joseph, Lifting the Fog of Legalese: Essays on 
Plain Language, 80, 623
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Book Reviews/New Books  – continued
Lester, Lord and Pannick, David, Human Rights Law & 

Practice, 78, 612
Lindell, Geoffrey (ed), The Mason Papers, 81, 967
McCalman, Iain and Ann McGrath, Proof & Truth – The 

Humanist as Expert, 78, 348
McNamara, Lawrence, Reputation and Defamation, 82, 

878–880
McPherson, B H, The Reception of English Law Abroad, 

82, 218–219
Mann, Peter and Candace Lewis, Annotated Insurance 

Contracts Act (4th ed), 78, 548
Marshall, Audrey and Margaret McDonald, The Many-

Sided Triangle: Adoption in Australia, 77, 399
Megarry, R E, A New Miscellany-at-Law: Yet Another 

Diversion for Lawyers and Others, 80, 475
Mugasha, Agasha, The Law of Letters of Credit and 

Bank Guarantees, 78, 351
Mulheron, Rachael P

The Class Action in Common Law Legal Systems: a 
Comparative Perspective, 79, 462

The Modern Cy-Près Doctrine: Applications and 
Implications, 81, 424

O’Brien, David, Special Leave to Appeal, 82, 219
Ong, Denis, Trusts Law in Australia, 3rd ed, 82, 349
Odgers, Stephen, Uniform Evidence Law (6th ed), 78, 

825
O’Sullivan, Dominic, Steven Elliott and Rafal Zakrze-

wski, The Law of Rescission, 82, 883–884
Oxford Companion to the High Court of Australia, The, 

(Eds) Tony Blackshield, Michael Coper and 
George Williams, 77, 705

Parkinson, Charles, Sir William Stawell and the Victo-
rian Constitution, 79, 313

Parkinson, Charles O H, Bills of Rights and Decoloniza-
tion, 82, 885–886

Patmore, Greg, Laying the Foundations of Industrial Jus-
tice: The Presidents of the Industrial Relations 
Commission of NSW 1902-1998, 77, 828

Phillips, Jeff and Michael Tooma, The Law Of Unfair 
Contracts in New South Wales, 78, 179

Prest, Wilfred (ed), The Letters of Sir William Black-
stone 1744-1780, 80, 500

Prest, Wilfred and Sharon Roach Anleu, Litigation: Past 
and Present, 78, 824

Price, Rohan, Employment Law in Principle, 77, 329
Purdon, Susan and Aladin Rahemtula (eds), A Woman’s 

Place: 100 Years of Queensland Women Law-
yers, 80, 781, 81, 149

Rahemtula, Aladin (ed), Justice According to Law: a 
Festschrift for the Honourable Mr Justice B H 
McPherson CBE, 81, 767

Ramsay, Ian, et al, Experts’ Reports in Corporate Trans-
actions, 78, 352

Redmond, Paul, Companies and Securities Law: Com-
mentary and Materials (4th ed), 79, 804

Rehman, Javaid, International Human Rights Law: a 
Practical Approach, 78, 752

Robertson, Geoffrey, The Tyrannicide Brief: The Story 
of the Man who sent Charles I to the Scaffold, 
79, 799

Ross, David, Advocacy, 80, 204
Saunders, Cheryl and Katherine Le Roy (Eds), The Rule 

of Law, 78, 179
Seddon, Nicholas, Government Contracts (3rd ed), 79, 

93, 650
Sharp, Nonie, Saltwater People: the Waves of Memory, 

77, 194
Spencer Bower: The Law Relating to Estoppel by Rep-

resentation (4th ed), (Eds) Piers Feltham et al, 
78, 754

Spencer Bower, Turner and Handley: Actionable Misrep-
resentation (4th ed), K R Handley, 78, 753

Swadling, William, The Quistclose Trust: Critical Es-
says, 78, 687

Thomas, J B, Curious Connections: Master Musicians 
and the Law, 81, 769

Turner, Clive, Australian Commercial Law (25th ed), 79, 
461

Twomey, Anne
The Chameleon Crown, 82, 283

The Constitution of New South Wales, 79, 724
Volger, Helmut (Ed), A Concise Encyclopaedia of the 

United Nations, 79, 801
Vout, Paul (ed), Unconscionable Conduct, 81, 424
Walmsley, S, A Abadee, B Zipser, Professional Liability 

in Australia, 2nd ed, 82, 419–420
Waters, Donovan W M, Mark Gillen and Lionel Smith, 

Waters’ Law of Trusts in Canada (3rd ed), 80, 
472

White, Michael and Aladin Rahemtula, Queensland 
Judges on the High Court, 77, 707

White, Michael and Aladin Rahemtula (Eds)
Sir Samuel Griffith: The Law and The Constitution, 

77, 332
Supreme Court History Program Yearbook 2005, 81, 

356
Table Talk of the Selden Society in Queensland, 79, 

726
Willmott, Lindy, Sharon Christensen and Des Butler, 

Contract Law (2nd ed), 79, 730
Winterton, George (ed), State Constitutional Landmarks, 

82, 658
Woodward, Edward (Sir), One Brief Interval: a Memoir, 

80, 202
Worthington, Sarah, Equity, 2nd ed, 81, 513
Wright, Brian, In the Name of Decent Citizens: the Trials 

of Frank de Groot, 81, 511
Zuckerman, Adrian, Civil Procedure, 78, 99
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Breach of Confidence 
splitting cause of action, 81, 338*

exploit-information, 81, 345
legal legitimacy, 81, 347
personal & governmental, 81, 346
property, 81, 347

information categories & protection rationale, 81, 359
utilise-information as property, 81, 340

control over access, 81, 341
economic realities, 81, 345
legal development, 81, 344
protecting property in equity, 81, 343
wealth, 81, 342

Bribery – see International Business

Building 
builder’s duty to subsequent owners of commercial 

property, 78, 451
encroachment of buildings

trifling effect, 80, 287
right of support for, Singapore, 78, 20*

Building Contracts 
subcontractors, security of payment, 80, 214

Business, International – see International Business

C

Cameroon 
land and maritime disputes, 77, 18

Canada 
bankruptcy law reform, 78, 704*
money judgment law reform, 79, 485
securities law, 77, 572

Capital Gains Tax
damages adjustment, 81, 871

adjustments, 81, 875
Commissioner’s ruling, 81, 875
indemnities, 81, 871

discretionary trust resettlements, 79, 620*

Capital Punishment – see Death Penalty

Casenotes 
contributions, 79, 203, 617

Cases 
dicta from, 77, 208, 480
singular, 77, 209

Causation
loss of chance in medical procedures, 79, 160
murder, 78, 238
negligence, 79, 353
novus actus interveniens, 79, 158
single and contributing causes, 79, 556

Caveats – see Contract for Sale of Land

Certiorari 
progress payments, 78, 15

Champerty 
litigation, 78, 240, 721

Charitable Trusts 
foreign religious trusts, 81, 382
inexpedient, 77, 586
tombstones, 77, 301

Charities 
amendment of trust deed to comply with tax laws, 79, 82
directors’ enhanced duties, 81, 147
donations used administrative purposes, 78, 155
incorporated association converted to company, 79, 151
pay roll tax, 79, 558
superannuation fund for church employees, 79, 555, 673
trust, validity of gift to black inhabitants, 81, 239

Chattels – see Personal Property

Cheques 
liability of signatories, 79, 555
wife forging husband’s, 79, 488

Child Abuse 
negligence of authorities where mistaken diagnosis, 78, 

176, 305

Child Pornography 
art and, 82, 431–432
right to silence and inferences, 82, 524–525

Child Sexual Abuse 
problems & prejudices, 81, 313*

court stress, 81, 319
credibility of children, 81, 313
interview style & linguistic abilities of children, 81, 

317
memory & suggestibility, 81, 316
truthfulness of children, 81, 314
truthfulness of sexually abused children, 81, 315
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Child Sexual Assault 
juries, 81, 224
special court (NSW), 77, 10

Child Support 
agreements

variation, 77, 793

Children – see also Adoption; Family Law
abduction – see Abduction
adoption – see Adoption
adversarial model, adaptation of, 81, 574
assaults against, specialist courts, 80, 212
best interests, primary & additional considerations, 81, 

235
custody

mediation, 78, 229
unsatisfactory carers, 81, 146

foster care
permanent, and adoption, 80, 811
respect for private and family life, 80, 504

interim orders for care, 81, 448
paternity – see Paternity
protection

against predators, 78, 507
government register, 78, 696

religious right to punish, 77, 648
schools’ standard of care, 80, 226

China 
human rights, 80, 186

workshops under Australian lawyers’ auspices, 78, 626
judges visiting Queensland, 82, 591
legal system, 79, 97*
World Jurist Association Congress (2005), 79, 739

Choses in Action 
car licence plates, 80, 652
equitable assignments, 81, 920

Civil Liability – see also Contribution
New South Wales Bar, downsizing, 78, 82

Civil Rights 
freedom of conscience and, 82, 821

Class Actions 
Australia’s representative proceedings, 78, 60
clients of law firm acting, 80, 738*
comparison of Australian and US procedures, 78, 62
ensuring adequate representation, 78, 63
group represented, 80, 738*
institutional investors, 81, 478*

role in Australian shareholder actions, 81, 482

legal costs, 81, 482
litigation funding, 81, 483
traditional commercial litigation, 81, 489

United States experience, 81, 478
judge’s role

approving settlement, 78, 68
promoting settlement, 78, 65
protection of unrepresented group members, 78, 70

settlement notices, 78, 67
United States, 78, 58*

Client Legal Privilege (Legal Professional Privilege) 
administrative proceedings, 82, 397–416*

adversarial/inquisitorial distinction, 82, 405–412
AWB Ltd and Ingot: critique, 82, 408–411
AWB Ltd and Ingot: facts and reasoning, 82, 

406–408
Maurice and Waterford: availability of litigation 

privilege assumed, 82, 405–406
Valantine: New South Wales Court of Appeal, 82, 

411–412
restatement of rule, 82, 412–416

ALRC Reports 102 and 107, 82, 415–416
discarding “proceeding” for “participation in a deci-

sion making process”, 82, 413–415
intermediate appellate authority: SZHWY, 82, 

412–413
rights-based justification, 82, 401–405

litigation privilege, 82, 404–405
movement within three categories, 82, 401–404

statutory context of privilege claims, 82, 399–401
exclusion of Evidence Act, 82, 399–400
statutory modifications of privilege, 82, 400–401

allegation of improper purpose, 79, 493
development of, 80, 132
exceptions and exclusions

fiduciary duties, 80, 295
expansion in Pratt Holdings case, 80, 462*

loss assessors’ reports, 80, 464
foreign lawyers in Australia, 80, 131*

Kennedy case, 80, 134
reciprocity test, 80, 138

in-house counsel, 82, 333–337*
in-house lawyers, 78, 764

evidence, 79, 286
issue waiver, 82, 338–348*

fairness and, 82, 341–344
inconsistency and, 82, 345–346
post-Rio Tinto, 82, 347–348
seminal cases, 82, 339–340

Law Society inspectors and, 79, 33
review of rules, 81, 368
United States, 80, 489
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Climate Change 
Australian law (book review), 82, 886–887

Clubs and Associations – see also Political Parties
annulment of bankruptcy, 79, 282
incorporation, 80, 15
international, Red Cross emblem, 80, 221
liability in negligence, 79, 215
termination of community schemes, 80, 19
unincorporated, membership of umbrella organisations, 

81, 382

Coat of Arms 
royal, in New South Wales, 78, 229

Comity – see International Law

Commercial Arbitration – see also Alternative Dispute 
Resolution; International Commercial 
Arbitration

arbitrators
injunctions, 77, 24

breach of warrant of authority, 80, 720
competition law disputes, 79, 585*
international – see International Commercial Arbitration
misnomer, 80, 719
referees, court delays, 78, 697
service by email, 80, 505

Commercial Law – see also Cheques; Companies and 
Corporations; International Business

competitors, 79, 44
contravention of industry code, 81, 789
damages adjustment for tax imposts – see Taxation
developments (1927-2007), 81, 577*
expensive cases, 81, 709
international arbitration – see International Commer-

cial Arbitration
international judicial exchange on best practice, 82, 359
international litigation – see International Commercial 

Litigation
“just and equitable”, 78, 568
litigation, extent of documentation, 80, 791
Lord Mansfield, 82, 764–767
money judgments

Canadian provincial reform, 79, 485
multi-judge courts for long commercial trials, 82, 229
Queensland cases, 82, 589
unincorporated associations, US, 78, 502
United States, 80, 646

Committal Proceedings 
constitutional validity, 80, 507

Common Law – see also Policy
appellate courts’ application, 78, 183*
Australia’s contribution to, 82, 247–259*

administrative law, 82, 256–257
contract, 82, 251–253
criminal law, 82, 248–250
equity, 82, 250–251
tort, 82, 253–256

constitutional foundation, 79, 167*
constitutional interpretation, 78, 193
equity and

conference, 79, 73, 74, 139
implied rights theory and, 79, 175
New Zealand, 79, 8
retroactivity (book review), 82, 349–350

Commonwealth – see Constitutional Law

Commonwealth Law Conference 
13th, Melbourne, 2003, 77, 339

Communications 
grossly offensive messages, 80, 569

Companies and Corporations – see also Insurance; In-
ternational Business; Shareholders; Shares

accounting standards – see Accounting Standards
administration/administrators – see Insolvency
applications by foreign companies for injunctions, 77, 

728
articles of association, power to alter, 82, 245
associations upgraded to corporations, 80, 15
Canadian securities laws, 77, 572
capital markets regulation (US), 81, 297*
chairman’s duties, 77, 343
charges

fixed and floating, 79, 149, 537
over book debts, 79, 217, 537

constitutional law
Founding Fathers’ decisions on corporations power, 

81, 797
corporate veil

corporate groups and tort, 79, 327
family law, 81, 570
international transactions, 81, 240

corporations sole, 82, 22–23
court convened meetings, 81, 241
deeds

non-compliance, 78, 698
requirement of delivery, 78, 722

deeds poll executed by two parties, 80, 295
directors – see Directors
distribution of funds in failed investment schemes, 77, 

587



THE AUSTRALIAN LAW JOURNAL180

General Index

Companies and Corporations  – continued
family members, 77, 103
financial assistance prohibition, 78, 194*, 746*

shareholder approval, 79, 16
financial schemes (Vanuatu), 79, 600
foreign companies, authorisation of derivative actions, 

82, 245–246
forms

Societas Europaea, 79, 751*
fraudulent misappropriation from one-person companies, 

78, 95
fusion of jurisdictions, 80, 294
“fuzzy law”, 205
gifts of shares, 77, 25
groups

liability in tort, 79, 327
in-house lawyers, 78, 425
insider trading, 77, 407
insolvency – see Insolvency
international fraud, tracing, 78, 569
joint ventures

fiduciary duties, 79, 340
life estates in property, 82, 15, 231, 235, 366–367
liquidators – see Insolvency
managed investment schemes – see Managed Invest-

ment Schemes
material prejudice test, 78, 194*, 746*; 79, 16
meetings

adjournment, 77, 728
inability to secure quorum, 79, 30
one director, 77, 171
one person attending, 81, 737
when held, 77, 100

nomination to be transferee of shares in itself, 78, 95
non-disclosure, 78, 653*
not for profit, 77, 719
oppression, 78, 94

expansion of remedy, 81, 865
legitimate expectations, 79, 489
subsidiaries, 80, 15
whether affairs of company include affairs of subsid-

iary company, 79, 83
pre-emption

death of shareholder, 79, 82
prescribed interests, accrued rights under repealed stat-

ute, 82, 21
private companies – see Private Companies
public offerings of securities (US), 79, 413*
rectification of return, 78, 318
schemes of arrangements – see Insolvency
shareholders – see Shareholders
shares – see Shares
special resolutions, when required, 81, 862
statutory demands – see Insolvency
Takeovers Panel, 77, 205

ultra vires
who protected, 79, 214

United States securities laws, 77, 293
winding up – see also Insolvency

duties of liquidators, 82, 375–376
indemnity for court appointed receivers, 82, 21
just and equitable ground, date, 80, 813
litigation benefitting lawyers & funders, 82, 10
pooling assets, 82, 374
termination & setting aside of orders, 81, 932*

appeals & reviews, 81, 951
applications to set aside, 81, 940
applications to terminate or stay under s 482, 81, 935
concepts of termination, setting aside & appeal, 81, 

932

Compensation – see also Workers’ Compensation
equitable, for disposal of shares, 82, 761
personal injury

law reform, 77, 409
wrongful conviction & imprisonment, 81, 384

Competition 
reputation and intellectual property, 77, 598*

Computers – see also Cybercrime; Internet
magistrates’ use in court, 80, 282

Competition Law – see Restraint of Trade

Computers 
possession of pornography, 81, 161

Conferences 
value of, 81, 849

Confidential Information 
constitutional conventions, 78, 810
equitable doctrine, 81, 863
private correspondence (England), 81, 790
recent decisions, 77, 38

Confidentiality 
mediation, 82, 206

Conferences – see also Judicial Conference of Australia
Chief Justices of Asia and the Pacific 10th Conference 

(2003), 78, 453*, 458
fusion of common law and equity (2004), 79, 73, 74, 139
judges’ attendance at, 79, 741

overseas, 80, 10
LAWASIA 18th Conference (2003), 78, 453*
World Jurist Association Congress (China, 2005), 79, 

739
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Confidentiality 
breach of contract, 79, 213

Conflict of Laws 
confidentiality, 79, 213
domicile

illegal immigrants, 79, 671
foreign judgments – see Foreign Judgments
foreign penal law, 77, 299
renvoi, 78, 450
substance and procedure, 79, 212

Congo, Democratic Republic of 
dispute with Rwanda, 80, 351
dispute with Uganda, 80, 162

Constitutional Interpretation 
common law appellate courts, 78, 193

Constitutional Law – see also Australian Republic
caretaker governments, 81, 368, 82, 71
committal proceedings, 80, 507
common law as foundation, 79, 167*
“Commonwealth”, 81, 199, 712
conventions associated with the Constitution, 78, 798*
corporations power

industrial relations, 81, 150
criminal process, 79, 214
Crown, history of (book review), 82, 283
decisions of Founding Fathers, 81, 791*

admonition to Privy Council, 81, 799
conciliation & arbitration power, 81, 798
corporations power, 81, 797
Engineers’ Case, 81, 795
incidental power, 81, 798
Inter-State Commission, 81, 794
section 92, 81, 796
Union Label Case, 81, 795

Dixon’s view, 79, 170
environmental law and, 82, 188–192
federal jurisdiction under s 75(iii), 81, 195*

Commonwealth as party, 81, 198
statutory bodies, 81, 201

Federal statutory authorities, boards & corporations, 
81, 204

Commonwealth authorities, 81, 205
Commonwealth companies, 81, 210

“matters” in ss 75 and 76, 81, 197
persons suing or being sued on behalf of the Common-

wealth, 81, 212
freedom of interstate trade, 79, 613
High Court decisions, changes of attitude, 81, 287
history in Australia (1927-2007), 81, 544*
Imperial, 79, 168

implications, 81, 544*
implied rights theory, 79, 175
industrial relations – see Industrial Relations
interstate trade, valid and invalid protection, 82, 320–321
port regulation – see Port Regulation
proceedings against the Commonwealth

sovereign immunity, 81, 406*
cases since Mewett, 81, 413
Commonwealth immunity, 81, 408
equitable rights against Commonwealth, 81, 414
Georgiadis case, 81, 409
Mewett case, 81, 409
preservation in Constitution, 81, 414
role of executive, 81, 407
role of High Court, 81, 407

prosecution of head of state (Iraq), 80, 170
Scarman’s contribution, 80, 311
separation of powers

integrity, 78, 724*
States (book review), 82, 658
votes for women, 82, 25–26

Consular Titles – see Diplomatic and Consular Titles

Consumer Credit 
credit bureaux, 77, 432

Consumer Protection – see also Trade Practices; War-
ranties

legal developments 1999-2001, 77, 446*
misleading or deceptive conduct, 79, 43
secret commissions, 82, 165

Contempt of Court 
by journalists, 78, 220
by senior counsel, 77, 719
innocent (Family Court), 81, 721
whether litigant may be heard, 79, 670

Contempt of Parliament – see Parliament

Continuing Legal Education, 77, 204
value of, 77, 565

Contract – see also Auction; Building Contracts; Con-
tract for Sale of Land; Employment Law; 
Notice to Complete; Romalpa Clauses

accrued rights under repealed statute, 82, 21
breach of

account of profits and restitution, 79, 676*
champerty, equitable assignments, 80, 17
classes of results of negotiations directed towards con-

tract formation, 79, 493
confidentiality, 79, 213
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Contract – continued
consequential loss, 82, 697–699
construction of documents, 77, 170
copyright infringement, 78, 96; 80, 174
damages for mental distress on breach (Canada), 82, 

368–370
election to affirm, 80, 569
electronic documents, 77, 416
employment – see Employment Law
entire agreement, 77, 128
environmental law and, 82, 192–194
estoppel and, 77, 126*
evidence of post-contract conduct, 82, 318
exclusion of liability clauses, 77, 720
existence of construction contract, 80, 507
fiduciary law and (Canada), 81, 722, 740
High Court contribution, 82, 251–253
illegal

contravention of industry code, 81, 789
quantum meruit, 81, 311

instalment contracts, 79, 274
internet, 77, 377*
interpretation

commercial construction, 81, 322*, 82, 244
ambiguity, 81, 325
Australian reaction to Codelfa & Hoffman, 81, 328
Codelfa case, 81, 323
context, 81, 325
cost, 81, 334
expanding scope of surrounding circumstances, 81, 

331
Hoffman’s restatement, 81, 327
objective interpretation, 81, 330
restricting “absolutely anything” test, 81, 336
third parties, 81, 334

leases, 79, 540
misleading or deceptive conduct, 79, 46
mistake doctrine, 80, 95
mitigation of damages – see Damages
non-compliance with Statute of Frauds

part performance & entitlement to common law dam-
ages, 81, 912

notice to complete, extension of time, 81, 294
offer and acceptance, 81, 862
option exercised by deposit of personal cheque, 82, 246
promise to negotiate in good faith, 77, 169
punctuation in drafting, 81, 12, 82, 515
rectification, 80, 427
rescission – see Rescission
right of first refusal, 78, 511, 651
rolled-up offers

one offer or two, 79, 671
satisfaction of condition, 77, 647
signature, email address as, 80, 568, 81, 12

specific performance, limits of, 82, 166–167
subjective intentions of party, 80, 18
tender

nature of duty of good faith in process, 79, 672
termination for breach of time stipulations, 78, 632*
waiver of benefit of condition, 77, 639; 79, 18
waiver, election and non-promissory conditions, 79, 19
written offer, 80, 168

accepted by conduct, 78, 448

Contract for Sale of Land – see also Conveyancing
access for valuation purposes, 79, 79
binding, in advance of final, signed document, 79, 205
buyer’s “interest” under uncompleted contracts, 82, 

266–281*
equity, 82, 279–280
nature of interest, 82, 266
querying traditional classification, 82, 267–279

caveats
balance of convenience, 80, 348
compliance with formal requirements, 81, 153
enforceability of “no caveat” clauses, 80, 215
no extension where no money secured by charge, 81, 153
no interest in easement, 79, 749
right of pre-emption, 81, 152, 442, 718
statement of amount charged, 81, 159
undertakings as to damages, 80, 349
unit trusts, 81, 441
validity of, 80, 569
without reasonable cause, 79, 20, 749

covenants, running of, 82, 596–597
drunkenness, effect of, 82, 80
electronic documents, 77, 416
forfeited deposits, GST on, 82, 751–752
forfeiture

relief against, 78, 18*
fraudulent, 78, 25
inalienability and pre-emption, 82, 164
licence as interest in land, 82, 513
price increase as repudiation, 82, 693
proposals, 77, 787
rescission – see Rescission
right of pre-emption, when exhausted, 82, 300
“selling” and “entering upon” a sale, 82, 604–605
short payment of deposit, 82, 373
specific performance

purchaser’s lien for costs, 79, 671
split deposits, 80, 347, 491, 81, 439
Statute of Frauds, 77, 350; 78, 508

profits à prendre, 82, 22
termination for failure to complete building in “proper 

and tradesmanlike manner”, 82, 302–303
time to complete, 82, 79
units of trade, 81, 308, 921
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Contribution 
co-ordinate liability, 78, 130
proportionate liability, 78, 126*; 79, 14

Contributory Negligence 
actions for deceit, 77, 101
law reform, 77, 7
smoking and asbestosis, 80, 570

Conversion 
declaratory action not appropriate, 80, 721
domain name, 80, 293
goods retained until holding charges paid, 82, 375
title to excavated antiquities, 82, 445

Conveyancing – see also Contract for Sale of Land
damages for incorrect answer to requisitions, 77, 637
death of party before registration, 79, 540
declaration of trust, 80, 796
deeds and covenants enforceable at suit of non-party, 80, 

639
fire damage before completion, 81, 854
fixtures removed, 78, 87
forfeiture of deposit, 82, 760–761
miscalculation of area, 80, 347
misdescription of property, 79, 757
not routine work, 79, 475
part performance, 80, 796
plain legal language, 77, 345
process, 80, 154
restrictive covenants – see Restrictive Covenants
settlement otherwise than for cash, 81, 308, 921
short payment of deposit, 82, 373
solicitor’s undertaking to pay GST on transactions, 80, 

436
tender of performance, 80, 437
termination for repudiation, 80, 716
unconscientious behaviour, 77, 784
waiver of conditions, 82, 21–22

Copyright 
breach of contract, 78, 96; 80, 174
collecting societies

activities, 79, 569
competition policy, 79, 576
market power, 79, 561*
recommendations for reform, 79, 580

Copyright Tribunal, 79, 561*
determinations of amounts payable to copyright own-

ers, 79, 571
forms of licensing, 79, 562
history, 79, 565
quantification, 79, 575

TV programming, 82, 525–526

Coroners 
book review, 82, 139–140
disposal of body, 80, 812
disputes over bodies, 77, 189

Corporations Law – see Companies and Corporations

Corpse – see Bodies

Corruption
anti-corruption commissions (SA), 82, 295
facilitation payments – see International Business

Costs 
action against dead person, 81, 450
against lawyers

solicitor, 79, 150
wasted costs orders, 79, 497*

against witnesses, 80, 94
agreements and revised estimates, 82, 80–81
barrier to justice, 79, 199
computerised legal research, 80, 437
English Civil Procedure Rules, 78, 488
family law services prior to proceedings, 80, 644
institutional investors in shareholder class actions, 81, 

482
interest on, 79, 339
lawyers acting for themselves in litigation, 77, 648
legal aid, 81, 370

civil proceedings, 78, 175
mediation, 82, 206–207
mistrials, 80, 553
payment by non-party, 79, 83
proceedings to recover, 82, 447
proper consideration of prospects of success, migration 

cases, 81, 449
proportionality – see Proportionality
reasonable prospects of success, 78, 812*
rectification of will, 79, 31
refusal to engage in mediation, 78, 571
security for

appeal and trial costs, 78, 780
benefit for people standing behind corporate plaintiff, 

81, 240
investing, 77, 104
litigation funding, 82, 525

Counsel – see also Advocacy; Client Legal Privilege; 
Senior Counsel

abolition of distinction between senior and junior bar-
risters, 79, 537

bias, 77, 504
communications with court, apprehended bias, 80, 508
controlling evidence, 81, 27
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Counsel – continued
corporate, 78, 425
discussions with media, 80, 211
duties, 81, 23*
eloquence, 81, 780
equal opportunity briefing policy, 78, 360
exchanges with judges, 82, 149
final address, 81, 29
health, 77, 26
immunity from suit

D’Orta-Ekenaike v Victoria Legal Aid, 80, 513*
boundaries of immunity, 80, 525
finality principle, 80, 516
practical application of intimate connection test, 80, 

526
Standing Committee of Attorneys-General (SCAG) 

Options Paper, 80, 488
income, 77, 479
jury directions, 81, 29
mastery of issues, 81, 27
negligence

privilege, 79, 201
New South Wales Bar, downsizing, 78, 82
personal relationships with solicitors, 78, 83
recusing, 77, 221
relations with judges, 77, 272, 414

book review, 82, 884–885
special, terrorism trials, 81, 750
submissions, extent of, 80, 791
television portrayal, 77, 411
tendering evidence, 81, 27
use of listening devices in professional disciplinary 

proceedings, 81, 451

Court Orders – see also Injunctions; Judgments and 
Orders

construction, 82, 82–91*
consent orders, 82, 89
extrinsic material, 82, 85–88
injunctions, 82, 89–90
need to identify ambiguity, 82, 83–85
practical considerations, 82, 85
undertakings, 82, 90

Courts – see also Appellate Courts; Litigation; Tribu-
nals

accommodation, 82, 359–360
administration

budget (NSW), 80, 862*
current system, 80, 862
single line budget, 80, 864

assaults against children, 80, 212
buildings

commercial use, 77, 11

design, 78, 626
rejuvenation, 78, 427
Supreme Court of Victoria, 80, 10

case management, English Civil Procedure Rules, 78, 488
Civil Procedure Rules (NSW), 79, 471
Compensation Court (NSW), abolition, 78, 157, 439
controlling evidence, 81, 27
country, 81, 781
court system (Vic), 78, 765
decentralisation (Qld), 82, 590–591
decision-making function, 82, 607–613*
delays, 77, 147, 82, 295–296
digital recording of proceedings, 82, 590
documents

privacy, 81, 21
Drug Court (NSW), 78, 558
e-courts (NSW), 80, 282
etiquette, 82, 509

Bar table, 79, 743; 80, 85
coded messages, 80, 489
politeness, 80, 151, 488
wigs, 79, 202

forms, 82, 360
funding, 79, 199; 80, 280

South Australia, 79, 473
House of Lords – see House of Lords
integrity functions, 78, 730
internet and, 80, 281
interpreters & translators (Fiji), 81, 677
judgments – see Judgments and Orders
“just and equitable”, 78, 568
litigants’ attitudes, 81, 145
Local Court (NSW), annual report 2003, 78, 625
media reporting, 79, 138

Fiji, 81, 677
military justice, 79, 742
New South Wales – see New South Wales
open courts

procedure, 80, 83
security, 80, 84

orders – see Court Orders
performance indicators, 82, 297
process, 77, 343
publicity of trials, 81, 24, 143
reasons for decisions, 79, 535
referees, 82, 821–822
reform (UK), 80, 416
regular course of trial, 81, 25
reporting (Fiji), 81, 677
resources, 82, 71–72
specialist, for taxation, 81, 781
statistics, 79, 71
transcripts, mistakes in drafts, 79, 744
trial record, 81, 24
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victims of crime, 79, 329
Victoria – see Victoria
workload, 77, 9

Covenants – see Contract for Sale of Land; Landlord 
and Tenant

Criminal Law and Procedure – see also Assault; Double 
Jeopardy; Evidence; Murder; Privilege 
Against Self-Incrimination; Proceeds of 
Crime; Sedition; Sentencing; Sex Crimes; 
Sexual Assault; Treason; Treason Felony

abuse of process, civil proceedings for same conduct, 
78, 377

appeal – see Appeal and New Trial
assault, cutting hair, 80, 358
bail – see Bail
case-splitting, 81, 62*
committal proceedings – see Committal Proceedings
common scolds, 81, 226
control orders, Hicks case, 82, 782–783
court attendance notice, adequacy of particulars of of-

fence, 81, 312
defences

hopeless, 81, 58
necessity, 80, 356

double jeopardy – see Double jeopardy
European system, 78, 84
false convictions, US, 78, 362
Fiji, 81, 661*
fugitive disentitlement doctrine, 79, 85*
grievous bodily harm, death of foetus, 78, 374
High Court contribution, 82, 248–250
industrial manslaughter, ACT, 78, 424
injunction restraining screening of “Underbelly” (TV) 

program, 82, 227
international – see International Law
intimidating witness, 79, 85
investigation, foreign government pressure to drop inqui-

ries, 82, 834–835
jurisdiction, New South Wales Industrial Relations Com-

mission, 80, 356
lawyers’ disclosure to authorities, England, 78, 491
morality and, 79, 270
Norfolk Island (1908), 82, 433–434
officially induced error, 77, 431
outraging public decency, 82, 316–317
probability, 80, 511
process

constitutional law, 79, 214
prosecution

belief in probable guilt of accused, 79, 233*
provocation, 79, 555
Queensland Criminal Code

international influences, 77, 232*
retrials – see Appeal and New Trial
sex crime statistics, 79, 72, 271
“suspect”, 81, 849
“torture”, 81, 159
trials, defective but not unfair, 81, 738
victim statements, 77, 270
warrants – see Warrants
women, 77, 205

Cross-Examinations – see Advocacy

Crown Lands 
estoppel, 78, 237
rights over jetties, 79, 29

Cybercrime 
banking industry, 80, 694

costs, 80, 697
developments, 80, 697
incidents, 80, 696

reporting and detection, 80, 695
business concerns, 80, 701
financial services industry, 80, 694*

initiatives, 80, 702
investigation and strategic partnerships, 80, 699

issues for future, 80, 703
uniqueness, 80, 697

Cyberspace – see Internet

D

Damages – see also Negligence
addiction to cigarettes, 77, 226
adequate remedy, 78, 544*
betterment, 79, 553
breach of freezing orders, 80, 94, 813
contract, mitigation, 80, 155, 799
conversion of domain name, 80, 293
death of plaintiff after consent judgment, 79, 554
exemplary, 77, 224

when awarded, 79, 138
fear of contracting disease, 78, 25
law reform, 77, 8
limits on, 79, 359
personal injury, small claims, 80, 794
punitive, 77, 496
specific performance and, 78, 544*
trade practices law, 77, 534*
undertakings as to, slip rule, 80, 357
unlawful conduct by police, 80, 224
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De Facto Relationships 
acquisition of property, 78, 508
cohabitation, 78, 167, 566
jurisdiction, proceedings shortly after arrival in, 78, 434
same-sex partners, 77, 423, 78, 566
undue influence in, 77, 222
Western Australia, 77, 421

Death – see also Bodies
costs of action against dead person, 81, 450
solicitor’s duty to deceased client, 81, 19

Death Penalty 
High Court and, 77, 784, 811*; 78, 158, 301; 79, 276
lawyers’ opposition to, 77, 819

Debt 
lawyers’ pressure on debtors, 82, 164
limitation periods re loans repayable on demand, 79, 76
money judgment law reform (Canada), 79, 485
statutory demand, signature, 78, 447

Decision Making – see Judicial Decision Making

Defamation 
actions by judicial officers – see Judicial Officers
apologies, 79, 663
identity, 81, 921
injunctions to restrain publication, 81, 155*
internet, 77, 106
judges defamed by law journal, 79, 263
judicial officers suing for, 77, 145, 410
parliamentary privilege, 79, 339
publication of slander, 77, 103
publication, republication and the right to respond, 79, 

616
reputation (book review), 82, 878–880
striking out applications, 82, 167
teachers’ reaction to student criticism, 81, 436
uniform laws, 78, 623
women, 82, 433

Defective Goods 
liability of manufacturers and importers, 77, 460

Defence and War – see also Terrorism
foreign prisoners held by US, 80, 232*

Deposits – see Contract for Sale of Land

Deterrence – see Sentencing

Diplomatic and Consular Titles 
misuse and protection, 77, 750*

Diplomatic Privilege 
German practice, 78, 788*

Disabilities 
diminished intelligence and capacity to marry, 79, 560

Directors – see also Companies and Corporations
corporate governance, 78, 424
duties

Australian reports on, 81, 170
charities, 81, 147
fiduciary, breaches and damages, 82, 523
United Kingdom codification, 81, 162*

derivative actions, 81, 171
evaluation of, 81, 172
guiding principles of company law, 81, 164
history of reforms, 81, 162
new provisions, 81, 165
stakeholder question, 81, 164
technical difficulties, 81, 165

failure to disclose misconduct, 79, 422
incompetent, 77, 645
indemnity rights, 80, 720
joint tortfeasors, 77, 351
limited function and authority, 78, 95
nominated by shareholders, US, 78, 311*
recovery of money paid to, 78, 642

Discovery 
after judgment, 77, 301, 504
consent orders, 82, 523–524
English Civil Procedure Rules, 78, 488
Federal Court rules, 79, 617
incrimination, 77, 301, 77, 504
redacted versions of documents excluding privileged 

material, 82, 243
statutory restrictions, 82, 834

Discrimination Legislation – see also Religious Vilifica-
tion; Vilification

age, US, 78, 360
direct discrimination

reasonable justification, 77, 514*
employment of clergy, 80, 577

Percy case, 80, 578
religion, 78, 445

Divorce 
history, 82, 8

DNA – see also Bayes’ Theorem
evidence, 77, 317*

skeleton of murder victim, 81, 55
interpretation of results of testing, 79, 709*
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Documents 
construction of inconsistent provisions, 79, 475
photographs as, 79, 542

Double Jeopardy 
law reform, 77, 85

New South Wales, 80, 711, 81, 10

Drivers’ Licences 
unlicensed driving, 77, 206

Driving – see Vehicles and Traffic

Drugs 
Magistrates Early Referral Into Treatment (MERIT), 78, 

557
New South Wales Drug Court, 78, 558
request to take test, 79, 488

E

Easements – see also Real Property
abandonment

non use, 79, 668
proof, 79, 331
Torrens statutes, 82, 234–235
Torrens title land, 77, 788

access to additional properties, 77, 158
adding properties to, 81, 915, 82, 14–15
ancillary rights, “covering the field”, 79, 604
compensation for grant, 80, 652
compulsory, 80, 559
court-imposed, 82, 303
created by reservation, 79, 32
expiration, 81, 787
extinguishment, 82, 154–155

by subsequent events, 80, 359
fences, gates and parking, 82, 233–234
informal, for services, 81, 19
interference with, injunctions and actions for damages, 

82, 232
modification of covenant, 79, 604
necessity, 82, 155–156
obsolescence, 80, 293
parking in garage, 81, 914
parking vehicle permanently, 82, 157–158
permissible use under implied and prescriptive ease-

ments, 79, 667
prescription, 81, 787

authorised use, 77, 722
extent of permissible use, 78, 702
illegal use, 77, 503, 78, 700
licence by inaction, 78, 319

Torrens system, 78, 701; 79, 605
right to pass and repass

reversing and turning, 79, 666
servient owner compelled to consent to development on 

dominant land, 82, 233
storing boat on strata lot, 82, 157–158
Torrens System, 81, 491*

implied easements & rule in Wheeldon v Burrows, 81, 
494

nature of prescriptive easements, 81, 496
social & historical origins of easements, 81, 491
unregistered easements, 81, 500

unsolicited permission to use track, 82, 317–318
US cases, 78, 432
vehicular access, 78, 650
visitors, 77, 352
wording, 81, 226

East Timor – see Timor Leste

Economic Conditions 
rule of law and, 77, 424

Economic Loss – see under Negligence

Education – see Legal Education

Election 
right at common law, 78, 26*

Electoral Law 
constitutional conventions, 82, 71
unconstitutional distributions, WA, 78, 240
votes for women, 82, 25–26

Electronic Documents 
contract, 77, 416

Emails – see Internet

Embracery – see Jury

Employment Law – see also Harassment
clergy, 77, 588; 80, 571

status under common law, 80, 573
discrimination in employment, 80, 577

Percy case, 80, 578, 81, 158
contracts

implied terms, 80, 812
trust and confidence, 77, 764*

contractual unfairness, 79, 35
employer’s contractual duty in advising employee, 78, 

446
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Employment Law – continued
illegal contract, quantum meruit, 81, 311
industrial manslaughter, ACT, 78, 424
misleading or deceptive conduct, 79, 48
offer and acceptance, 81, 862
pension schemes, mistakes in deeds, 82, 445
security clearances, 80, 339
vicarious liability for assault by employee, 79, 31

Enforcement – see under Judgments and Orders

England – see United Kingdom

Environmental Law – see also Land Use Planning; 
Marine Pollution

civil law and, 82, 180–195*
administrative law, 82, 187–188
constitutional law and human rights, 82, 188–192
contract law, 82, 192–194
property law, 82, 180–185
torts, 82, 185–187

conflict between Executive and judiciary (NSW), 80, 100
costs & delays, 81, 9
draining wetlands (1908), 82, 229
fees of lawyers & experts, 81, 8
history (1927-2007), 81, 616*

inter-war period: allocation of land & resources for 
development, 81, 619

early post-war period: introduction of planning, 81, 
620

1950s to early 1970s: regulating spill-over effects from 
uncontrolled development, 81, 622

late 1960s & 1970s: prior assessment of environmental 
impacts & public participation, 81, 626

1970s to 2007: influence of international law, 81, 632
1990s: rationalisation of layers of regulation, 81, 631
1990s to 2007: ecologically sustainable development, 

81, 635
New South Wales, 77, 715
objections to development, 81, 9

Equitable Mortgages 
deposit of third party title documents, 80, 121*

Australian position, 80, 124
English position, 80, 123
third party presumptive equitable mortgages, 80, 125

Equity – see also Fraud on a Power
“clean hands” doctrine, 81, 382
common law and

conference, 79, 73, 74, 139
compensation – see Compensation
corporations law and, 80, 294
current development of doctrine, 77, 30*
damages

exemplary, 77, 224
delay, 81, 921
discretionary remedialism, 77, 40
equitable interests and mere equity, 77, 432
“equity’s darling”, 80, 792
exoneration – see Bankruptcy; Exoneration
expectation, 82, 606–603
fiduciary duties – see Fiduciary Duty
future, 81, 651
High Court contribution, 82, 250–251
history, in Australia, 81, 638*

early administration of equity in NSW, 81, 638
office of Primary Judge in Equity, 81, 639
Equity Act 1880 (NSW), 81, 640

impartiality of company administrators, 77, 103
interest, 77, 501
laches defence, 81, 70
Mansfield’s contribution, 82, 747–748
mistake in pension scheme deed, 82, 445
orders, territorial ambit, 80, 636
principles (book review), 82, 282–283
remedies, 77, 39 – see also Restitution
settlements, 79, 269
stating accounts, 82, 74
subrogation – see Subrogation
teaching of, 77, 30*
theft principle, 80, 531*
unjust enrichment – see Unjust Enrichment

Estoppel – see also Issue Estoppel
contract and, 77, 126*
Crown Lands, 78, 237
English decisions, 80, 557
equitable – see also Equity

assumption that contract will ensue, 81, 68
history, in Australia, 81, 642
National Crime Authority, 77, 223

fusion of law and equity, 80, 736
High Court decisions, 80, 724*

Commonwealth v Verwayen, 80, 731
Foran v Wight, 80, 730
Waltons Stores, 80, 724

issue – see Issue Estoppel
Jorden v Money, 80, 733
promissory

conventional estoppel distinguished, 81, 383
history, in Australia, 81, 643
trumping defence, 80, 732

proprietary
history, in Australia, 81, 648

res judicata, 78, 640
single overarching principle, 80, 737
statements as to the future, 80, 735
unwritten promises in guarantees, 77, 353
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Europe 
company forms

Societas Europaea, 79, 751*
criminal law system, 78, 84
influence on English and Australian law, 79, 220*

Evidence – see also Advocacy; Affidavits; DNA; Expert 
Evidence; Parol Evidence Rule; Witnesses

asset preservation orders
privilege against self-incrimination, 79, 763

civil court finding inadmissible in criminal court, 79, 488
construction of documents, 78, 319

public documents, 78, 235
cross-examination

trauma for victims of crime, 79, 329
deliberate omission as admission of guilt, 82, 165–166
DNA – see DNA
expert – see Expert Evidence
eyewitness identification, 82, 471–498*

abolition of common knowledge rule, 82, 496–498
process, 82, 471–496

direct and circumstantial evidence, 82, 482–483
identification of accused by eyewitness, 82, 

471–472
identity and resemblance, 82, 480–482
impression on the mind, 82, 476–479
judicial direction on jury use of evidence, 82, 

483–496
misinformation effect, 82, 480
observation and perception, 82, 473–476
retention of an observation, 82, 479–480

false, 79, 202
gathering, road closures, 80, 211
gravity of matters, 81, 848
hearsay rule, 82, 228–229, 435
judicial notice, common knowledge, 78, 445
prejudicial, 81, 239
privilege of in-house lawyer, 79, 286
right to silence and inferences, 82, 524–525
rulings on, 78, 319
scientific, 77, 268
similar facts, propensity reasoning, 78, 279*
similar uncharged acts, 82, 449
simplicity in presentation, 80, 219
spoliation of evidence, 79, 153
suppression orders, 77, 80
technicalities, 81, 147
tendering, 81, 27
truth and, 80, 655* – see also Fact Finding
uncharged criminal acts, 80, 188*

admissibility, 80, 192
credibility, 80, 194
defence evidence, 80, 200
directions to the jury, 80, 197

possible directions, 80, 198
drug cases, 80, 195
guilty passion, 80, 194
history, 80, 189
indictment, 80, 196
latent ambiguity, 80, 190
legislation, 80, 196
logic, 80, 191
multiple complainants, 80, 195
objections and pleas, 80, 197
R v Ball, 80, 190
recent history, 80, 191
relationship, 80, 193
risk of manufacture, 80, 192
sentencing, 80, 199
standard of proof, 80, 196
subsequent uncharged acts, 80, 194
true context, 80, 193
wrong admission of uncharged acts, 80, 189

uniform legislation review, 78, 625
video link evidence of fugitives, 79, 284
waiving privilege, 81, 20
wife forging husband’s cheques, 79, 488

Executive 
caretaker governments, 81, 368
conflict with judiciary, 80, 97*, 81, 145*

asylum seekers (England), 80, 97
environmental law (NSW), 80, 100

Executors and Administrators 
devisees and, 77, 569
liability for judgment in tort after distribution, 77, 585
liability in damages to beneficiaries, 78, 92
power to subdivide, 78, 572
rights over body, 77, 184
suing for damages caused to beneficiary, 78, 237
will merely appointing executor invalid, 78, 450

Exoneration – see also Bankruptcy
funds raised for separate use, 81, 22

Expert Evidence 
cost orders against witnesses, 80, 94
England and Wales, 79, 288*
exceptional circumstances, 82, 319
fact finding, 80, 460
family law, 81, 571
fees, 81, 9
joint reports, 80, 92
juries’ understanding & use of, 81, 9
law reform, 79, 200

New South Wales, 80, 86
medical, professional disciplinary proceedings, 81, 448
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Expert Evidence – continued
shopping for experts, 81, 9
single court expert, 79, 11
single expert, 78, 697
small motor car cases, 81, 311
state of knowledge in past, 82, 834
statements of fact, 79, 263

Extradition 
precedent: Privy Council, 82, 23
to United States, 81, 225

Extra-judicial Statements – see Judges

Eye-witnesses – see Evidence

F

Facilitation – see Mediation

Fact Finding – see also Evidence
analysis, 80, 457
appellate courts, 80, 672
Browne v Dunn rule, 80, 456
cognitive illusions, 80, 668
Connor v Blacktown District Hospital rule, 80, 456
demeanour, 80, 669

controlling findings, 80, 673
expert evidence, 80, 460
guidelines, 80, 454*
inter-disciplinary approach, 80, 671
Jones v Dunkel rule, 80, 455
judicial partiality, 80, 670
pitfalls, 80, 459, 667*
primary principles, 80, 456
publications on, 80, 458
techniques, 80, 672
truth of evidence, 80, 655*

Fair Trading – see Trade Practices

Fair Trial 
balancing process, 78, 44
constitutional significance, 78, 32
content of the principle, 78, 33
directions and warnings, 78, 40
dynamic principle, 78, 43
exclusion of evidence, 78, 38
expense, 82, 820–821
pre-trial publicity, 82, 588–589
terrorism– see Terrorism
trial procedure, 78, 35

United Kingdom, 78, 29*
developments in, 78, 47

whether trial should proceed, 78, 34

False Impersonation 
nemo dat rule, 78, 321

Family Court of Australia 
adversarial model, adaptation of, 81, 574
case law development, 81, 567

corporate veil, 81, 570
failure to make full & frank disclosure of financial 

affairs, 81, 569
rule in Rice and Asplund, 81, 568
stay in parenting proceedings, 81, 569

contempt, innocent, 81, 721
expert evidence, 81, 571
judges

appointment, 77, 429
retirement, 77, 165

jurisdiction
accrued, 81, 567
Corporations Act 2001, 81, 567
expansion of, 81, 564

orders, non-compliance with, 81, 721
proceedings, fundamental difference from other civil 

litigation, 81, 559
self-represented litigants, 77, 825, 81, 572
technology & reporting, 81, 573
web site, 77, 85
welfare power cases, 81, 565

Family Law – see also Adoption; Child Support; De 
Facto Relationships; Divorce

abduction of children – see Abduction
arbitration

repudiation of agreement, 77, 792
cohabitation contract for sexual relationship, 78, 566
contact orders, exclusivity of, 82, 677
costs for services prior to proceedings, 80, 644
dispute resolution, 78, 555
final division of property during cohabitation, 82, 18–19
financial agreements

de facto relationships, 82, 678
dealing with other matters, 82, 677
duty to disclose financial position, 79, 484
independent legal advice, 80, 425
necessity of full compliance, 82, 678–679
no future spousal maintenance, 80, 288
parties to, 82, 677
property acquired after divorce, 80, 425
property or maintenance orders and, 82, 241–242

forced marriage – see Sex Crimes
history, 77, 7, 81, 554*
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changes in marriage patterns, care arrangements for 
children & impact in parenting & property 
proceedings, 81, 557

demographic changes, 81, 555
Family Court – see Family Court of Australia
impact of Family Law Act 1975, 81, 555
inquiries & reports, 81, 564
international abduction of children, 81, 564
legislative changes, 81, 560
superannuation, 81, 566

injunctive power, 77, 93
intention to defeat order, 78, 434
jurisdiction of Family Court over matrimonial property, 

79, 241*
legal practitioners

independent legal advice, 80, 425
telephone inquires and conflict of interest, 80, 426

limitation period for assault, 79, 283
marriage

diminished intelligence and capacity, 79, 560
protection from arranged marriage, 79, 614

marriage, same sex, 78, 423
moral duty to adult children, 81, 371
parentage testing orders, 82, 240–241
parenting order

tribunal proposed, 78, 156
polygamous marriages, recognition of, 80, 288
property held by discretionary trusts, 80, 643
property interests

orders under State law, 77, 92
special contribution, 77, 575

property orders
alteration of property interests against third parties, 

79, 483
bankruptcy, 79, 26*
erroneous property values, 81, 720, 82, 19–20

rights of domestic owners when relationships sour, 82, 
315–316

superannuation interests
history, 81, 566
valuation, 81, 234

third parties
alteration of property interests against, 79, 483
power to bind, 78, 565; 79, 10
property held by trusts, 81, 66
protection of, 78, 168

widow’s rights, 78, 782
wife forging husband’s cheques, 79, 488

Family Provision 
law reform, 80, 637
moral duty, 79, 492
particular needs, 78, 23
social aspects of freedom of testation, 79, 408
uniform laws, 78, 768

Farm Debts 
operations covered, 81, 375

Federal Court of Australia 
establishment & history, 82, 700–719*

Commonwealth government & the judicial system, 
82, 718

Federal Court of Australia Act 1976 (Cth), 82, 
709–713

Federal courts & State jurisdiction prior to 1976, 82, 
702–703

future of Federal Court, 82, 716–718
court of appeal, 82, 717
divisions, 82, 717
docket system, 82, 717–718

future relevance of Constitution, s 77(iii), 82, 715–716
High Court, State courts & other federal courts 

(1903–76), 82, 701–702
history since 1976, 82, 713–715
object of Constitution, s 77(iii), 82, 703
one system of courts, 82, 703–704
origins, 82, 704–709

judges
appointment, 77, 164, 641
loss of, 79, 740
retirement, 77, 579

mediation, 82, 198–199
State officials and, 78, 24

Federal Magistrates 
precedent before, 79, 757

Federalism 
co-operation between States and Commonwealth, 82, 

295, 587
history, 77, 505
national capital site, 82, 431

Fiduciary Duty 
breach, contributory negligence, set-offs, 81, 864
conflict of duty and duty, 79, 489
directors – see Directors
elision with other duties, 77, 206
incompetent directors, 77, 645
joint ventures, 79, 340
legal professional privilege, 80, 295
liability of church for alleged abuse in orphanage, 81, 

310
recent decisions, 77, 38
solicitors

contract and (Canada), 81, 722, 740
contractual retainer, 80, 225
gains-based remedies for breach (Canada), 81, 722, 

740
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Fiduciary Duty – continued
special relationships, 77, 300
superannuation law, 77, 100
termination of relationship, 77, 225
trustees, 78, 678*
volunteer’s restitution of innocently received property, 

80, 172

Fiji 
Constitution, 77, 555
criminal law

advocacy, 81, 676
court reporting, 81, 677
interpreting & translating, 81, 677
jury system, 81, 678
media & courts, 81, 677
rule of law, 81, 676
social change and, 81, 661*

currency, 80, 359
election case, 77, 153
elections (1999), 81, 662
judge seeks disqualification of appeal judge, 80, 435
Muanikau accord (2000), 81, 665
Queen Elizabeth Barracks mutiny (2000), 81, 665, 670
Rabuka

coups (1987), 81, 662
mutiny (2000), 81, 670
trial (2006), 81, 674
verdicts, 81, 675

social change since independence, 81, 661
Speight’s coup (2000), 81, 663

charges laid, 81, 666
defences, 81, 668
swearing-in of President & Ministers, 81, 664
trial of Vice-President & others, 81, 666
verdict & sentences, 81, 669

Finance 
cybercrime – see Cybercrime
usury, 80, 811

Flag Burning 
rights, 79, 152

Foreign Judgments 
enforcement of

Australian judgments in US, 80, 361*
choice of rendering forum, 80, 384
common law, 80, 365
evidence to meet due process, 80, 383
procedure, 80, 382
Recognition Act, 80, 377

international commercial litigation, 80, 449
recognition and enforcement of US judgments in 

Australia, 80, 363*

enforcing a judgment on a judgment, 81, 349*, 760
Morgan Stanley case, 81, 349

fugitive disentitlement, 79, 88
limitations (NSW), 79, 670

Forgery 
facsimile documents (NZ), 81, 735
wills, attesting witness denies will, 81, 735

Fraud and Misrepresentation – see also Companies and 
Corporations; Contract for Sale of Land

advertising incorrect survey, 77, 281
false documents, 77, 27
indefeasibility of title, 79, 77
international, tracing, 78, 569
puffery and representation of fact, 81, 13
Statute of Frauds

signature on email, 81, 12

Fraud on a Power, 77, 169

Freedom of Information 
media access, 82, 8–9
Minister’s reasonable grounds to deny disclosure, 81, 

242

Freedom of Religion – see Religion

Freedom of Speech – see also Parliamentary Privilege
defamation of judicial officers, 80, 614
flag burning, 79, 152
journalists’ sources, 77, 24
political discussion, 80, 22*
suppression orders, 77, 80

Freezing Orders 
breach of, liability for damages, 80, 94, 813
international commercial litigation, 80, 448
liability of bank for damages, 81, 72
third parties, 81, 158
winding-up petition, 81, 158

Fugitives 
disentitlement doctrine, 79, 85*
evidence by video link, 79, 284

G

Gaol – see Imprisonment

Gaming
“games of chance”, 82, 448
problem gamblers’ actions for damages, 82, 318–319
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Genocide – see Rwanda

Germany 
diplomatic privilege, 78, 788*

Gifts 
delivery, 79, 422

Globalisation 
book review, 82, 419
future topic for ALJ, 81, 540

Goods and Services Tax (GST) 
damages adjustment, 81, 876

adjustments, 81, 879
adjustments consequent on court judgments, 81, 877
Commissioner as necessary party, 81, 878
Commissioner’s ruling, 81, 877
GST on court judgments, 81, 876
miscellany of decisions, 81, 878

forfeited deposits, 82, 751–752
overpaid, restitution, 82, 833
price exploitation code, 77, 461
solicitor’s undertaking to pay on conveyancing transac-

tions, 80, 436

Government Inquiries – see Public Inquiries

Governors 
Rum Rebellion (1808), 82, 7–8, 148

Group Proceedings – see Class Actions

Guarantee 
contracting out of ability to cross claim, 78, 178
definition, 77, 104
surety

independent advice, 78, 379
relationship with debtor, 78, 379

unwritten promises, 77, 353

Guardianship 
right of guardian to authorise cessation of life support 

systems, 79, 32

Guernsey 
Clameur de Haro, 78, 495

Gun Laws 
United States, 81, 367

H

Habeas Corpus 
Guantanamo Bay detainees, US, 78, 769, 82, 604
Hicks case, 82, 779–780

Harassment 
employers’ investigation of sexual harassment, 81, 55

“Headless Whore” Section, 77, 410, 564, 720; 78, 17, 303

High Court – see also Precedents
appointments and retirements, 82, 147, 587, 667

Chief Justice, 82, 587, 667
authority, 78, 695
buildings, Melbourne, 80, 10
centenary, 77, 339, 631, 632, 783
common law contribution – see Common Law
constitutional issues – see also Constitutional Law

changes of attitude, 81, 287
death penalty, 77, 784, 811*; 78, 158, 301; 79, 276
judges

appointment
new judges, 77, 83; 79, 663
qualifications, 77, 143

conferences, 77, 409
history, 78, 738*
list (1903-2003), 77, 697
number of, 80, 213
retirement, 77, 427

judicial activism, 78, 587*, 772
judicial method, 82, 768–773*
judgments

dissenting, 77, 631
dissenting and unanimous, 80, 279
short, 77, 632, 652

negligence cases, 78, 595*
special leave applications, 80, 285

number of judges, 82, 667
reasons for judgment, 77, 67
reminiscences and reflections, 77, 653, 661, 666, 668, 

669, 673, 681
special leave applications

book review, 82, 219
oral argument in, 78, 448; 79, 13
reform of process, 79, 535

statistics, 80, 638

Homicide 
sentencing, NSW, 78, 157

House of Lords 
as court, 78, 295, 493, 695
conflict with Privy Council, 80, 294
legislative powers, 80, 46
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Human Bodies – see Bodies

Human Rights – see also Bill of Rights
appeals from rulings in camera (UK), 80, 358
Asia-Pacific region, 80, 178*

Asia-Pacific Regional Forum of National Human 
Rights Commissions, 80, 181

Asian Human Rights Charter, 80, 182
Asian values vs universal definition, 80, 179
Beijing Statement of Principles of the Independence of 

the Judiciary, 80, 183
sovereignty of the state: terrorism, 80, 185

China, 80, 186
court delays, 77, 147
environmental law and, 82, 188–192
European Convention for the Protection of Human 

Rights and Fundamental Freedoms as domestic 
law of United Kingdom, 79, 36*

land law, 80, 10
obligations of commercial enterprises, 82, 440–444*
Scarman’s contribution, 80, 310
United Kingdom

courts, 79, 36*
Human Rights Act 1998, 81, 923*

adjudication as balancing exercise, 81, 929
effect on executive, 81, 926
effect on other public authorities, 81, 929
effect on Parliament, 81, 925
personal liberty, 81, 927

Victoria
Charter of Human Rights and Responsibilities Act 

2006 (Vic), 81, 245, 248*
Canadian authority, 81, 255
declarations of inconsistency, 81, 257
general conspectus, 81, 250
jurisdictional issues, 81, 258
New Zealand compared, 81, 256
other jurisdictions, 81, 257
statutory interpretation, 81, 251
UK provisions compared, 81, 254, 923*

Humour – see Trivia

I

Identification – see Evidence

Immigration Law 
asylum seekers (England), 80, 97
constructive failure, 77, 28
domestic violence, 80, 95
domicile

illegal immigrants, 79, 671

Haneef case, 81, 707, 918
human trafficking, 79, 543*
liability of migration lawyers, 79, 265*
ordinary words, 80, 223, 81, 787
proper consideration of prospects of success, payment of 

costs, 81, 449
right of asylum seeker to record interview, 79, 614
rights of asylum seekers and states, 79, 334*
right to interpreter, 82, 167–168
United States, 78, 155

Impersonation – see False Impersonation

Importers – see Defective Goods

Imprisonment 
cell as “home”, 81, 736
Fingleton and Rivkin cases, 77, 407
statistics, 81, 223
visit to condemned cells (1908), 82, 298–299
wrongful, compensation for, 81, 384

Income Tax – see also Capital Gains Tax
assignment, validity of, 80, 721
avoidance

general anti-avoidance rule, 79, 364*
challenge to disallowance of objection, 77, 499
damages adjustment for, 81, 866

adjusting awards for allowable deductions, 81, 869
adjusting awards for income tax, 81, 867
adjustments, 81, 870
inclusions in assessable income, 81, 866

deductions for criminals, 79, 139

India 
outsourcing of foreign legal process, 80, 9
representation in appellate jurisdiction, 79, 13

Industrial Arbitration 
centenary of Australian industrial conciliation and arbi-

tration, 78, 763, 785*
constitutional power, 81, 595
private arbitration of disputes under federal industrial 

agreements, 79, 427*
tribunals, 80, 7

Industrial Law 
contractual unfairness, 79, 35
criminal jurisdiction (NSW), 80, 356

Industrial Relations 
arrangements for the performance of work and time 

limitations, 82, 26–27
constitutional law, 81, 584*
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arbitration power, 81, 595
Founding Fathers’ decisions on conciliation & arbitra-

tion power, 81, 798
heads of power, 81, 597
industrial disputes, 81, 589
paper disputes, 81, 591
s 51(xxxv) & the States, 81, 585

Information Services – see Legal Information Services

Injunctions – see also Defamation
applications by foreign companies, 77, 728
construing, 82, 89–90
damages as adequate remedy, 81, 68
duty of candour, 77, 646
formulation, 79, 287
freezing – see Freezing Orders
Guernsey, 78, 495
made despite doubts as to enforceability, 82, 693–694
Mareva orders distinguished, 82, 447
orders against the world, 81, 71
recent decisions, 77, 34
undertakings as to damages, 82, 835

Inquiries – see Public Inquiries

Insolvency – see also Bankruptcy
administration

impartiality of administrators, 77, 103
information given to creditors’ meeting, 78, 509
meetings by video link, 78, 236

admission in case to recover preference, 79, 13
conflict with admiralty law – see Admiralty Law
cross border, 80, 447, 650
dealing with money, 77, 172
further step in proceedings, 79, 421
insolvent trading, trustee companies, 80, 93
liquidators

cost of processing small claims, 77, 28
evidence of insolvency, 78, 568

schemes of arrangement
judicial process, 78, 79

securitisation
special purpose vehicles (Delaware), 81, 16

statutory demands, 78, 92; 79, 182*
foreign debt, 79, 283

substantive consolidation of corporate groups (US), 81, 
15

winding up
adjournment on appointment of administrator, 79, 

182*
constitutional issues, 79, 758
examination summonses, 79, 674
public interest, 78, 508, 641

Insurance 
accidental death, 81, 160
agents’ & brokers’ duty, 81, 449
duty of good faith, 80, 387*

background and context, 80, 387
insured’s perspective, 80, 390

conduct of claim, 80, 399
investigation of claim, 80, 393

United States and Australia compared, 80, 407
equity, 77, 26
recovery, pre-contractual pathology and post-contractual 

diagnosis, 78, 376
third party claims against insolvent or departed insured, 

81, 180*
availability of remedy to claims against s 48 “in-

sureds”, 81, 184
Bankruptcy Act (Cth) s 117, 81, 191
case to be established, 81, 182
Corporations Act (Cth) s 601AG, 81, 190
Corporations Act (Cth) ss 562 and 562A, 81, 191
Insurance Contracts Act (Cth) s 51, 81, 189
insurance issues, 81, 183
limitations, 81, 182
Manettas case, 81, 185
nature of the right, 81, 181
refusal of leave, 81, 183
reinsurance moneys, 81, 188

vehicle driven for hire or reward, 79, 339
whistleblowing in insurance industry, 77, 614*

Intellectual Property – see also Copyright; Patents; 
Trade Marks

reputation and, 77, 598*

Intercultural Communication 
language of the law, 78, 530*

Interest 
common law power to award, 82, 79

International Aid 
donation of law reports, 82, 432–433
legal services, 77, 303*

International Business 
facilitation payments, 82, 92–104*

defence, 82, 95–102
benefits of a “minor nature”, 82, 96–99
record-keeping provision, 82, 101–102
routine government action, 82, 99–101

offence of bribing a foreign public official, 82, 94–95
taxation treatment of bribes, 82, 102

human rights, 82, 440–444*
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International Commercial Arbitration 
advantages over litigation, 80, 440
Bakun dispute, 81, 259*

contracting out of Trade Practices Act, 81, 264
mandatory national law application, 81, 261
misrepresentation claims, 81, 260
Victorian Supreme Court ruling, 81, 260

lex mercatoria, 78, 396*

International Commercial Litigation – see also World 
Trade Organization

arbitration – see International Commercial Arbitration
assistance with evidence, 80, 446
Australia and New Zealand, 80, 451
civil procedure, 80, 443
comity and reciprocity, 80, 439
cross border insolvency, 80, 447
enforcement of foreign judgments, 80, 449
freezing orders, 80, 448
legal risk in international transactions, 80, 440
transaction costs, 80, 438*
service of process, 80, 445
venue disputation, 80, 441

International Court of Justice 
appointment, 80, 555
Democratic Republic of Congo v Rwanda, 80, 351
Democratic Republic of Congo v Uganda, 80, 162
reservations about jurisdiction, 80, 351*

ministerial statements, 80, 351
reciprocal commitments, 80, 353
treaties, 80, 352

International Criminal Court 
defence of superior orders, 79, 435

International Law – see also Conflict of Laws; Dip-
lomatic Privilege; Foreign Judgments; 
Fugitives; International Court of Justice; 
Kosovo; Marine Pollution; Military Law; 
Shipping and Navigation; United Nations; 
World Trade Organization; names of for-
eign jurisdictions

alien tort statute review, US, 78, 628*
appeals to overseas tribunals (praemunire), 77, 339
associations, Red Cross emblem, 80, 221
Cameroon

land and maritime disputes, 77, 18
comity and foreign anti-suit injunctions, 79, 89*
criminal conduct

defence of superior orders, 79, 431*
extradition, 80, 552
fraud, tracing, 78, 569
globalisation, 78, 496

Hicks case
act of state doctrine & justiciability, 82, 776–778
justiciability, 82, 783–786
state’s duty to protect citizens, 82, 778–779, 786–787

human trafficking, 79, 543*
humanitarian law

customary rules, 79, 479*
International Court of Justice

Iran and United States, 78, 369*
Israel, wall, 78, 710*

international interests in mobile equipment, 82, 680–
683*

International Tribunal for the Law of the Sea, 77, 160*
Nigeria

land and maritime disputes, 77, 18
prosecution of head of state (Iraq), 80, 170
right to self-defence, 80, 163
sale of goods

judicial consistency, 77, 436*, 78, 343*
Tampa incident, 78, 101*
tobacco control, 77, 485
visas, 78, 496, 770

International Relations 
judiciaries of Asia Pacific region, 79, 327

International Trade 
subrogation and standby letters of credit, 77, 218

Internet – see also Cybercrime
agency law in cyberspace (US), 80, 157
contract, 77, 377*
court system and, 80, 281
defamation, 77, 106
derogatory comments on blog websites, 79, 488
domain names, damages for conversion, 80, 293
emails and transfer of cost, 79, 11
gambling and pyramid selling, 79, 675
jury investigations, 79, 200
signature on emails, 81, 12
teachers’ reaction to student criticism, 81, 436
web sites

Family Court of Australia, 77, 85

Interpretation – see also Court Orders; Policy; Statu-
tory Interpretation

exceptional circumstances, 82, 319

Interpreters – see Litigation

Iran 
United States and, International Court of Justice, 78, 369*
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Iraq 
Iraqi Special Tribunal (IST), 79, 440
post-conflict redevelopment, 77, 795
prosecution of Saddam Hussein, 80, 170
use of force, 77, 283, 413, 563

Ireland 
High Court

history, 78, 738*
legal services competition report, 79, 264

Israel 
Constitution, 79, 599
wall, advisory opinion, 78, 710*

Issue Estoppel 
paternity, 78, 570
solicitors’ disciplinary tribunal decision, 80, 568
special circumstances, 77, 583

J

Jail – see Imprisonment

Japan 
judicial exchange, 80, 487

Joint Tenants 
severance, 82, 77

by unilateral transfer, 78, 233, 499
registration, 81, 59
threatened, injunction to restrain, 80, 557

tenants in common and, 78, 573

Joint Ventures 
domestic co-owners in soured relationship, 82, 315–316

Journalists – see Media

Journals – see Law Journals/Reviews

Judges – see also Judicial Conference of Australia
acting, 80, 712

Victoria, 79, 473
acting appointments (1908), 82, 361–362
activism – see Judicial Activism
age, 80, 84, 714
appointment, 77, 591*

advertising, 78, 82
criticism of, 80, 416
England, 77, 786
history, 77, 7

selection & training, 82, 820
South Africa, 80, 213
suitable experience, 77, 207
United Kingdom, 80, 416

judicial careers roadshows, 81, 435
United States, 79, 471; 80, 147

book review, 82, 417–418
Western Australia, 80, 487

Asia Pacific region, 79, 327
assistants, appointment (Tas), 80, 554
associate justices (NSW), 80, 85
bias, 77, 26

apprehended, communications with counsel, 80, 508
extra-curial writing, 78, 781

Chinese judges visiting Queensland, 82, 591
complaints against, 80, 280
conduct

Guide, 77, 240*, 511
conference attendance, 79, 741 – see also Conferences
conferences – see also Judicial Conference of Australia

expenses paid, 77, 409
conflict with Executive – see Executive
control of conduct of litigation, 80, 551, 791
controlling evidence, 81, 27
coping, 80, 714
criticism of, 77, 207; 80, 415, 551, 793, 81, 847
de facto, 79, 614
death, 79, 740

after hearing but before judgment, 79, 84
decisions – see Judgments and Orders
defamation of – see under Judicial Officers
delegation of obligations, 79, 665
directions for jury, 81, 29
disqualification

judge seeks disqualification of appeal judge (Fiji), 80, 
435

shortly prior to long trial, 80, 360
dress, 77, 79, 86, 208, 210
duties, 81, 23*
education, 77, 591* – see also National Judicial  

College of Australia
New South Wales Judicial Commission program, 78, 7
Pakistan, 78, 53

election (US), 79, 538
exchanges with counsel, 82, 149
experience of the real world, 82, 227–228
extra-judicial statements, 77, 173*, 267, 275, 278, 78, 

781
fact finding, 77, 11
function, 82, 607–613*
gender, 77, 10
health, 79, 664
health, age and infirmity, 80, 84
High Court – see High Court
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Judges – continued
honorifics, 82, 614–622*

Australia, 82, 621–622
Canada, 82, 620–621
England, 82, 616–620
“my lord”, 82, 617–618
prerogative, 82, 615–616
“your honour”, 82, 618–622

impartiality, recusal, US, 78, 363
independence – see Judicial Independence
international mutual judicial assistance, 77, 303*
lawyers’ contact with, 82, 73
liability for costs of mistrials, 80, 553
mastery of issues, 81, 27
media criticism of, 79, 9, 263, 409, 600; 80, 551, 793, 

81, 143
method – see Judicial Method
multi-judge courts for long commercial trials, 82, 229
national judicial complaints commission, 82, 588
newspaper readers’ opinions of, 78, 556
offensive discourse between, 82, 260–265*

United States, 82, 507–508
overseas conferences, 78, 558
parking, 78, 304
part-time, 77, 583, 785
peer review, 80, 553
pensions, 78, 301
policy and judicial function, 82, 328–331
quotations from, 82, 8, 73, 140, 151
recusation, 80, 360

cases involving former clients, 81, 385
relations with counsel, 77, 272, 414
relations with Executive, 79, 276
reminiscences of Supreme Court (NSW), 81, 416*
remuneration

US, 78, 624
Victoria, 78, 426

respect for, 81, 143
retired

consultancy work, 77, 478
retirement

age, 80, 86, 81, 146
voluntary, 80, 84

retirements and appointments, 82, 147, 587, 667
role, 81, 779
role in representative proceedings

approving settlement, 78, 68
promoting settlement, 78, 65
protection of unrepresented group members, 78, 70

sleeping, 81, 435, 909
stereotypes, 77, 340
stress, 79, 740
swapping between jurisdictions, 82, 229
time management, 79, 603

titles, 80, 85
vacations, 79, 9
Victorian court system, 78, 765
violence against, 79, 602
wigs, 79, 202

Judgments and Orders – see also Casenotes; Court 
Orders; Injunctions; Reasons for Judgment; 
Slip Rule

appropriateness, 77, 343
courts defamed by law journal, 79, 263
database, 82, 508
death of judge after hearing but before judgment, 79, 84
decrees in equity

territorial ambit, 80, 636
delay in delivering, 79, 535, 615
discretionary decisions

appellate court’s interference with, 80, 636
dissenting opinions, 80, 714
draft, 77, 634
foreign – see Foreign Judgments
freezing orders – see Freezing Orders
gravity of matters, 81, 848
judicial duties, 81, 34
lengthy, 78, 376
mistakes in transcripts – see “Headless Whore” Section
pseudonyms, 81, 907
reasons for – see Reasons for Judgment
reproducing counsel’s submissions, 77, 562
reserved judgments, 77, 728
revision, 80, 293
suppression of names and details of litigants, 80, 793
unreported, use in court, 80, 149
writing at the end of each case, 79, 10, 141

Judicial Activism, 77, 173*, 267, 275, 278
High Court, 78, 587*
history in Australia, 79, 783*

Judicial Conference of Australia 
colloquium, 77, 408; 79, 664

Judicial Decision Making 
top-down legal reasoning, 78, 574*

Judicial Independence – see also Human Rights
appellate courts in common law jurisdictions, 78, 192
Asia-Pacific region, 78, 453, 458*
conflict with Executive – see Executive
corporatisation of courts, 79, 263
function of courts, 82, 607–613*
Pakistan, 78, 55
powers of chief judges and supervising magistrates, 77, 

145
Tait v The Queen, 79, 276
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Judicial Method – see also Policy; Statutory Interpreta-
tion

book review, 82, 884–885
international seminar, 82, 359
scepticism and, 82, 169–179*

Derrida, 82, 171
diffusion of sovereignty, 82, 175–178
Foucault, 82, 172–175

on repression, 82, 174–175
on sovereignty, 82, 173–174
on the Enlightenment, 82, 173
on truth, 82, 174

Lyotard, 82, 171

Judicial Officers – see also Judges; Magistrates
actions for defamation by, 80, 602*

free speech, 80, 614
future actions, 80, 613
judicial restraint policy, 80, 603

challenges to, 80, 606
public confidence in judiciary, 80, 614
qualified privilege, 80, 619

supporting arguments, 80, 604
age and infirmity, 80, 84
duties, 81, 23*
immunity, 79, 494
mastery of issues, 81, 27
titles, 80, 85
wrongful conviction of, 79, 471, 494

Judicial Review – see also Privative Clauses
academic criticism of decisions, 82, 623–635*

ADJR Act, 82, 624–625
decisions “of an administrative character … made 

under an enactment”, 82, 631–633
erosion of ADJR Act, 82, 625–626
Griffith University v Tang, 82, 627–628
legal vacuum or freedom of association, 82, 629–630
Neat Domestic Trading Pty Ltd v AWB Ltd, 82, 

626–627
public power and judicial review, 82, 633–635
rights and interests, 82, 630–631
soft law, 82, 631

law reform, 77, 342
legislative supremacy and, 77, 803*
political criticism, 77, 632
United States, 82, 828–831*

Judicial System – see Legal Systems

Jurisprudence 
values, 80, 487

Jury 
child sexual assault cases, 81, 224
confusion, 81, 224
embracery, 78, 237, 497
exemptions from service, 81, 57
expert evidence

understanding & use of, 81, 9
Fiji, 81, 678
intransigent juror, mistrial, US, 78, 362
judge’s directions, 81, 29

to return guilty verdict, 79, 214
majority verdicts, 78, 764

New South Wales, 80, 7
miscarriages of justice, 81, 308
misconduct in jury room, 79, 285
payment, 81, 56
pre-trial publicity, 82, 588–589
random selection, 79, 136
reasons for decisions, 79, 474
reform (NSW), 82, 147
reserve jurors, 80, 282, 556
sentencing, 79, 135

New South Wales, 80, 554, 81, 437
strain on citizens, 82, 72
stress on jurors, 80, 148
verdict, given on Sunday, 80, 719

Justice 
barriers to, 79, 199
meaning of, 79, 74
retributive vs restorative – see Rwanda
spiritual force of laws, 82, 377–378

Justices of the Peace 
witnessing signatures, 82, 593–595

K

Kosovo 
Australia’s recognition of, 82, 236–239*

L

Land – see also Real Property
councils’ powers, 79, 143, 272, 333, 747
public space, 78, 766

Land and Environment Court of New South Wales 
history, 77, 715
mediation, 82, 197–198

Land Use Planning 
principles, vs private property rights, NSW, 78, 560*
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Landlord and Tenant – see also Leases
covenants

damages for breach, altering premises without land-
lord’s consent, 81, 785, 82, 513–515

negative and positive, 80, 217
to assent to assignment, 82, 24

“further rent” payable under lease, 81, 783
injury caused by tenant’s conduct, 78, 320
“keep open” obligation, damages for tenant’s breach, 80, 

286
landlord’s liability for defects in property, 82, 153–154
liability for defective premises, 80, 87, 284
liability in negligence, 77, 789
mandatory injunction to keep tenant trading, 77, 299
material breaches, 80, 492
privity of contract and privity of estate, 78, 368
refusal to consent to change of use, 79, 84
rent payable despite breach by landlord of statutory 

obligation, 81, 451
rent review, 78, 308

failing agreement, 79, 423, 80, 286
notices, 80, 421, 81, 229
valuation, 80, 717

restrictive covenants – see Restrictive Covenants
retail tenancies

New South Wales, 80, 7
Victoria, 80, 424

rights of sub-tenants, 78, 510
set-off rights

against purchaser of reversion, 80, 642
enforcing against landlord’s successor, 78, 307

tenants and licensees, 80, 285, 423
tenant’s equitable rights to have lease rectified, 80, 216
tenant’s proposed improvements, landlord’s withholding 

consent to, 81, 59
tenant’s right to appropriate repayments, 81, 308

Language – see also Documents; Legal Language; Stat-
utory Interpretation; Words and Phrases

trade marks and, 77, 606

Law Council of Australia 
reconstitution, 81, 225
voting rights, 77, 632

Law Journals/Reviews 
articles, first class, 78, 302
defamation of judges, 79, 263
future of, 81, 542
Northern Territory, 81, 780
university law reviews, 78, 221

Law Libraries 
funding, 77, 203

Law Officers 
statutory terms (NSW), 81, 909

Law Reform 
approaches to, 79, 536
Australian Law Reform Commission – see Australian 

Law Reform Commission (ALRC)
Pakistan’s Access to Justice reform program, 78, 50*
Scarman’s contribution, 80, 301
Western Australia, 80, 487

Law Reports – see also Cases
donation to overseas courts, 82, 432–433
editing, 80, 341
review (NSW), 80, 339

Law Reviews – see Law Journals/Reviews

Lawyers – see Legal Practitioners

Leases – see also Landlord and Tenant
agreement conditional on consent on terms satisfactory 

to lessee, 77, 221
assignment, 77, 481, 501

break clauses, 79, 331
tenant’s liability after, 78, 308

contracts and interests in land, 79, 540
delivery of deed, 78, 236
emblements, 77, 567
essential requirements, 77, 722
floor area, 77, 482
implied terms

requiring landlord to repair, 77, 12
that landlord would not do certain works, 77, 91

inconsistent provisions, 79, 475
liability for acts of sublessees, 81, 11, 82, 76
licences and, 79, 747
licences and contractual tenancy, 79, 145
naming rights of buildings, 77, 802
option to renew – see Option to Renew Lease
periodic, term of, 80, 493
priority for option to purchase, 82, 301, 597
put options, 77, 89; 78, 86
quiet enjoyment and repairs, 77, 721
refusal to consent to assignment, 77, 155*
rent review – see Landlord and Tenant
repairs, recoupment, repudiation, relief, 77, 211
repudiation, 79, 207
retail, no minimum term, 77, 282
sublease restrictions avoided by reverse premium, 79, 

272
successive, for five-year terms, 81, 784
surrender, 79, 207
tenant’s fixtures, 79, 208
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terms of, avoidance of stamp duty, 80, 653
timely payment of rent essential, 82, 363–364
unregistered, vulnerability of, 81, 786

Legal Aid 
annual report (NSW)

(2004/05), 80, 10
(2005/06), 81, 370

costs, 81, 370
civil proceedings, 78, 175

Legal Education – see also Continuing Legal Education; 
Judges

academics, 79, 8
articled clerks (Vic), 79, 265
funding deficiencies, 78, 556
Pakistan, 78, 53
plagiarism, 78, 429
research, 79, 8
university law school graduates, 80, 8

Legal History – see also Mercy; Personalia/People in the 
Law; Treason; Treason Felony

Francis Forbes Society, 79, 539
Henry II, King of England, 79, 744
Lord Mansfield, 79, 203
Old Bailey centenary (1907-2007), 81, 762*
school essay competition for Australian legal history, 81, 

289

Legal Information Services – see also Technology and 
Law

BarNet’s JADE (Judgments and Decisions Enhanced) 
project, 82, 508

Legal Journals – see Law Journals/Reviews

Legal Language – see also Plain Legal Language; 
Words and Phrases

anecdotes, 81, 601*
changes in language, 82, 148–149
intercultural communication, 78, 530*
jargon, 79, 740
punctuation, 81, 12, 82, 515
tax legislation, 81, 695

Legal Practitioners – see also Counsel; Legal Profes-
sional Privilege; Personalia/People in the 
Law; Solicitors

articled clerks, Victoria, 78, 301; 79, 265
blamed for advice, 77, 206
centenary of Australian industrial conciliation and arbi-

tration, 78, 785*
Chinese wall, 79, 156

competition principles, 77, 44*
complaints against

withdrawal not competent, 80, 15
contact with judges, 82, 73
cost agreements and revised estimates, 82, 80–81
costs against – see Costs
criminal behaviour, 79, 641*
disclosure of convictions, 79, 641*
disclosure to authorities, England, 78, 491
ethics, Victorian handbook, 78, 558
fees, 81, 8
fit and proper person, 79, 641*
gender, 77, 83
honours awarded, 77, 146, 164, 410; 79, 202, 330
information economics, 77, 44*
interstate practice, 80, 281
legal practitioner, against

reasonable prospects of success, 78, 812*
multicultural background (NSW), 81, 57
mutual recognition

application of law, 79, 757
National Profession Model Bill, 79, 264

outsourcing legal work, 79, 742
pressure on debtors, 82, 164
pro bono work, 82, 10, 592
government policy, 78, 361
proceedings to recover costs, 82, 447
professional misconduct, 78, 817
public interest, 77, 57
regulation of the legal profession, 77, 10, 44*
research, 79, 536, 742
rights and duties, 77, 587
speaking to media – see Media
striking off

disclosure of convictions, 79, 641*
telephone inquiries and conflict of interest, 80, 426
time based charging, 78, 427
time costing, 80, 280, 81, 10
“top lawyers”, 82, 747
university law school graduates, 80, 8
women, 77, 562; 78, 85, 82, 361, 747

centenary of admission (Qld), 80, 151
equal opportunity briefing policy, 78, 360

young, survey, 78, 428

Legal Professional Privilege – see Client Legal Privilege

Legal Reasoning – see Judicial Decision Making

Legal Representation – see Self-Represented Litigants

Legal Research 
academics, 79, 8
costs, 80, 437
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Legal Research  – continued
outsourcing, 79, 742
practitioners, 79, 536

Legal Representation 
unbundling of representation, 80, 358

Legal Systems 
blame, 77, 410
criticism of, 80, 713
interference with, 77, 407
Irish legal services competition report, 79, 264
respect, 77, 478, 719
Pakistan’s Access to Justice reform program, 78, 50*
state of the judicature, 77, 505*

Legislative Powers – see also Judicial Activism
implied limitations (UK), 80, 40*

challenge to validity of Hunting Act 2004 and Parlia-
ment Act 1949, 80, 40

justiciability, 80, 41
power to legislate under Parliament Act 1911, 80, 43

Court of Appeal, 80, 43
House of Lords, 80, 46

use of legislative sources, 80, 49
judicial review, 77, 803*
Senate veto, 77, 634

Letters to the Editor, 77, 87, 210, 278, 412, 565; 78, 85, 
305, 497, 631, 770; 79, 13, 141, 270, 746; 80, 
556

policy of the journal, 77, 563

Liability – see also Negligence
legislation (NSW), 77, 8

Libraries – see Law Libraries

Limitation of Actions 
accountant’s negligence, 79, 674
acknowledgement, 80, 651
admiralty, 78, 94
assault, 79, 283
foreign judgments (NSW), 79, 670
future interests, 79, 150
investment advice, 81, 738
loans repayable on demand, 79, 76
mortgage debts, 77, 222
negligence, 79, 362

Liquidators 
litigation benefitting lawyers & funders, 82, 10

Liquor Licensing 
New South Wales, 82, 508

Listening Devices 
use in professional disciplinary proceedings, 81, 451

Litigation – see also Practice and Procedure
common law cases, 80, 712
decline in civil cases, US, 78, 491
funding, 79, 329, 342; 80, 712, 81, 224

institutional investors in shareholder class actions, 81, 
483

liquidation, 82, 10
regulation, 82, 296–297
security for costs, 82, 525

funding agreement, 78, 721
history, 78, 763
law ascertainment, 78, 767
length of civil trials, 81, 847
overuse of recent unreported decisions, 79, 73
maintenance and champerty, 78, 240, 721
personal injury, 78, 763
prodigious, 79, 85
right to interpreter, 82, 167–168
simplification and cost-cutting, 82, 73
statistics, 80, 490
vexatious litigants, 81, 909

Litigiousness 
restricting, 78, 381*, 389*

Local Government 
time of service of council notices, 80, 21

M

Magistrates – see also Federal Magistrates
anecdotes, 80, 147
appointment, 77, 268

qualifications, 77, 144
computer use in court, 80, 282
country areas, 77, 146, 268
diversionary program for drug users, 78, 557
exercising another office, 82, 80
function, 80, 7
independence, 77, 268
powers of supervising magistrates, 77, 145
removal, 77, 146
retirement speeches, 77, 144
suing for damages for defamation, 77, 145, 410
threatening witness, 77, 407
unlawful retaliation against witness, 79, 494
wrongful conviction of, 79, 471, 494



Volumes 77-82 203

General Index

Maintenance – see Champerty

Managed Investment Schemes – see also Unit Trusts
public unit trusts and the rule against perpetuities, 80, 675*
rights of unpaid trustees, 80, 357

Manslaughter – see Voluntary Manslaughter

Manufacturers – see Defective Goods

Mareva Injunctions 
injunctions distinguished, 82, 447
jurisdiction, substantive relief & asset preservation 

orders, 81, 453*
oppression suits, 77, 170

Marine Pollution 
compensation for, 82, 527–542*

claims in foreign courts, 82, 537–542
France: The Erika, 82, 541
Italy: The Haven, 82, 540–541
Italy: The Patmos, 82, 539–540
Spain: The Aegean Sea, 82, 538
Spain: The Prestige, 82, 541–542
UK: The Braer – Landcatch case, 82, 538
UK: The Sea Empress, 82, 539

Commonwealth & State laws, 82, 531–537
Protection of the Sea (Civil Liability) Act 1981 

(Cth), 82, 534–535
Protection of the Sea (Oil Pollution Compensation 

Fund) Act 1993 (Cth), 82, 535–536
Protection of the Sea (Powers of Intervention) Act 

1981 (Cth), 82, 537
Protection of the Sea (Prevention of Pollution from 

Ships) Act 1983 (Cth), 82, 533–534
international law on maritime safety & protection of 

marine environment, 82, 527–530
international oil pollution compensation funds, 82, 

530–531
International Tanker Owners’ Pollution Federation 

(ITOPF), 82, 531
IOPC Funds criteria for admissibility of claims, 82, 

542

Maritime Law –see also Marine Pollution
definition of “ship”, 81, 450
Tampa incident, 78, 101*

actions by IMO and other UN organs in light of Aus-
tralian government actions, 78, 107

exchange of diplomatic notes between Australia and 
Norway, 78, 109

obligations of AMSA to deal with unseaworthy ships, 
78, 108

sovereignty of foreign-flagged ships, 78, 110

Marriage – see Family Law

Media 
community outrage, 81, 143
contempt by journalists, 78, 220
court reporting, 79, 138
criticism of judges, 79, 9, 263, 409, 600; 80, 551, 793, 

81, 143
Hicks gag order, 82, 780–782
lawyers speaking about cases, 79, 329; 80, 211

Haneef case, 81, 918
police assisting, 80, 281
pre-trial publicity, 82, 588–589

Mediation 
history in Australia, 82, 196–216*

confidentiality, 82, 206
cost, 82, 206–207
facilitation, 82, 204–205
Federal Court, 82, 198–199
Land and Environment Court of New South Wales, 82, 

197–198
New South Wales, 82, 200–204
online mediation, 82, 204
pitfalls, 82, 205–206
regulation, 82, 205
ripe time for mediation, 82, 207–210
statistics, 82, 211–216
Victoria, 82, 199–200

refusal to engage in, costs, 78, 571

Medical Law 
apologies, 79, 362
causation, 79, 160, 353
competence to refuse medical treatment, 78, 325*
disciplinary proceeding against medical practitioner fol-

lowing evidence in court, 80, 436, 81, 448
doctors’ duties to the dying, 80, 169
duty of care, 79, 349
expert evidence, 79, 200
limitation period, 79, 362
limits on damages, 79, 359
loss of chance, 79, 160, 216
medical records

ownership of, 80, 814
production and public interest immunity, 80, 567

negligence, 79, 216, 348
professional misconduct, entrapment by journalists, 82, 

244–245
psychiatric injury (mental harm), 79, 356
right of guardian to authorise cessation of life support 

systems, 79, 32
right to die, 79, 283
standard of care, 79, 349
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Medical Law  – continued
structured settlements, 79, 361
tort law reform and medical liability, 79, 345*

Mental Health – see also Psychiatry
duty of committing doctor to give reasons, 77, 352
marginally competent persons, 77, 477

Mental Illness 
plea bargaining, 78, 83

Mercy 
royal prerogative and responsible government in Austra-

lia, 81, 35*

Migration Law – see Immigration Law

Military Coups 
Rum Rebellion (1808), 82, 7–8, 148

Military Law – see also Defence and War
civilians tried by tribunals (US), 80, 553
court system, 79, 742
duty of obedience and manifest illegality, 79, 50*
interrogation methods (US), 81, 377
military commissions, 82, 636–648*

Australian need for, 82, 638–647
“law of war” commissions, 82, 640–647
martial law commissions, 82, 638
occupied territory commissions, 82, 638–640

history, 82, 637
types of, 82, 638

Mines and Mining 
copper and gold, 82, 762
territorial seabed, 78, 805

Miscarriages of justice 
civil jury trial, 81, 308

Misdirected Funds – see Restitution

Misrepresentation – see Fraud and Misrepresentation

Missing Persons 
protected estates legislation (NSW), 79, 135

Money 
exchange of currency and sale of goods, 80, 359
usury, 80, 811

Mortgages 
brokers, control of, 78, 558

caveat, 77, 15
ordered removed, 82, 753–754

deposit of title deeds, 80, 153
enforcement expenses, 78, 498
equitable – see Equitable Mortgages
fixtures or chattels: demountable houses, 81, 864
forged

indefeasibility (Qld), 82, 673–675
recovery of “all moneys”, 82, 671–673

fraud
by bank’s agent infecting, 82, 511–512
in proceeding to registration, 82, 512–513

guarantor’s statutory right against mortgagee, 77, 102
indefeasibility and personal covenants to pay, 82, 28–39*

authorities on personal covenants, 82, 33–36
High Court authorities

covenants in leases, 82, 32–33
transfers of mortgages, 82, 30–32

indefeasibility and separate loan agreements, 82, 
36–37

State laws, 82, 37–39
Torrens system, 82, 29–30

interest rate alteration, 80, 18, 420
limitation of actions, 82, 447
limitation periods, 77, 222
mortgagee’s duties, 81, 737

on sale, 82, 754–755
redemption, clogs on equity of, excision, 78, 366
registration executed under power of attorney, in excess 

of authority, 82, 675–676
sales by mortgagee

principles, 77, 14
purity of purpose, 80, 721
splitting proceeds between mortgagees, 77, 213, 78, 

366
at undervalue, 77, 647

subrogation, 79, 424
putative mortgagee subrogated to purchaser’s lien, 79, 

618
tacking, 78, 94
Torrens system (book review), 82, 420–421
transfer

obligations under loan agreement, 81, 228, 82, 75–76
subject to equities, 82, 448

unregistered, compelling production of certificate of title, 
81, 443

valuation default clauses, 80, 754*
challenges to valuation, 80, 758
Consumer Credit Code, 80, 760

notice and enforcement of mortgage, 80, 762
partial repayment, 80, 763
unjust transactions, 80, 763

Contracts Review Act, 80, 760
obligations on providers of advice, 80, 759
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title, 80, 763
uncertainty surrounding lender’s satisfaction, 80, 756
valuation prior to approval, 80, 758
wording, 80, 755

Motor Vehicles – see Vehicles and Traffic

Murder 
causation, 78, 238
character of murderers, 80, 150
complexity of trials, 81, 437
DNA evidence, 81, 55
killing outside jurisdiction, 81, 788
police investigation, 81, 55
probability, 80, 511
provocation defence, 78, 94

N

National Crime Authority 
equitable estoppel, 77, 223

National Judicial College of Australia, 77, 595
establishment, 77, 509
funding, 77, 408

Native Title 
compulsory acquisition (NT), 82, 521
history, & coverage in ALJ, 81, 658

Negligence – see also Medical Law; Professional Li-
ability

accountants, limitation of action, 79, 674
causation, 78, 600
contributory – see Contributory Negligence
dangerous recreational activities, 81, 241
diving into shallow water, 77, 644
duty of care, 78, 602

horseplay, 78, 640
licensees, 78, 631
non-delegable duty, 78, 610
Parole Board, 79, 554
police duty to prisoner, 78, 640

economic loss
public liability, 80, 241*

Anns case, 80, 242, 246, 248
building cases, 80, 241
local authority’s liability, 80, 251
powers and duties, 80, 244
primary liability of builder, 80, 250
reliance factor, 80, 249
statute of limitations, 80, 245
type of loss, 80, 245

fear of injury, 82, 166
foreseeability, 77, 7
High Court cases, 78, 595*; 80, 279
immunity for non-feasance, 78, 606
landlord’s liability, 77, 789
law reform, 77, 7

politics & purpose, 81, 456*
legislation (NSW), 77, 8
liability of church for alleged abuse in orphanage, 81, 

310
mistaken diagnosis of child abuse, 78, 176, 305
personal injury litigation, statistics, 80, 490
policy, 77, 732*
problem gamblers’ redress against casinos, 82, 318–319
reasonable foreseeability, 78, 600
restricting litigiousness, 78, 381*, 389*
statutory bodies, 77, 7, 8
surf, 77, 109*
theatre seats, 77, 503

Nervous Shock 
High Court negligence cases, 78, 608
recognised psychiatric illness, 78, 447

New Books – see Book Reviews/New Books

New South Wales 
application of law in English courts, 79, 212
Bar Council

annual reports, 78, 765; 79, 743
elections, 77, 165; 79, 81; 80, 91, 81, 18

Casino, Liquor and Gaming Control Authority estab-
lished, 82, 508

Children’s Court
sentencing and rehabilitation, 79, 474

common court rules, 79, 471
Compensation Court, abolition, 78, 157, 439
country courts, 81, 781
Court of Appeal, 82, 507, 768–770
Drug Court, 78, 558
journal, 77, 84
Judicial Commission

annual reports, 77, 9; 79, 75, 81, 56
Land and Environment Court – see Land and Environ-

ment Court of New South Wales
Legal Aid, annual reports, 80, 10, 81, 370
Legal Aid Commission

annual report 2002-2003, 78, 84
legal profession, 77, 83
Legal Services Commission

annual report 2001-2002, 77, 8
Licensing Court abolished, 82, 508
Local Court, annual reports, 78, 625; 79, 473; 80, 794
mediation, 82, 200–204
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New South Wales  – continued
Senior Counsel appointed, 80, 793, 806
Supreme Court – see Supreme Court (NSW)

New Zealand 
common law, 79, 8
international commercial litigation, 80, 451

Nigeria 
land and maritime disputes, 77, 18

Norfolk Island 
criminal proceedings (1908), 82, 433–434

Northern Territory 
Bar Association elections, 79, 23
new law journal, 81, 780

Notice to Complete 
breach of contract and, 78, 162
notice of rescission as, 77, 483

Notice to Produce – see Subpoenas and Notices to 
Produce 

Nuisance – see Private Nuisance; Public Nuisance

O

Obituaries 
Andrews, Dormer (Sir), 78, 615
Birks, Peter (Professor), 78, 615
Burt, Francis (Sir), 79, 319
Campbell, Douglas Michael, 77, 621
Campbell, Walter (Sir), 78, 826
Castles, Alex (Professor), 78, 211
Clarkson, Gresley D (Judge), 80, 75
Cook, William Frank (Captain), 78, 211
Cooke of Thorndon (Right Hon Lord), 80, 868
Cooper, Richard Ellard (Justice), 79, 463
Davies, Michael (Sir), 80, 869
Douglas, Robert Ramsay, 77, 258
Durack, Peter D (Hon), 82, 739
Else-Mitchell, Rae (Hon), 80, 551, 625*
Franklyn, E M (Terry), QC, 79, 319
Gibbs, Harry (Sir), 79, 651
Hely, Peter Graham, 80, 541*
Hill, Graham (Justice), 79, 654
Khanna, Hans Raj (Justice), 82, 351–352*
Lane, Patrick (Prof), 82, 11, 284–285*
Lavan, John M (Sir), 81, 215
Macrossan, John Murtagh (Chief Justice), 82, 659–660
McGarvie, Richard Elgin, 77, 407, 622*

Megarry, Robert (Right Hon Sir), 81, 276
Moffitt, Athol Randolph (Hon), 81, 839
O’Sullivan, Laurence Gregory, 80, 870
Pollack, Lynn Frances, 79, 63
St John, Robert James Baldwin, 77, 624
Samuels, Gordon (Hon), 82, 285–287*
Santow, Kim (Justice), 82, 359, 499–500*
Scarman (Lord), 79, 525; 80, 299*
Selway, Bradley (Justice), 79, 732
Shawcross, Lord, 77, 830
Singleton, Brian John, QC, 79, 320
Starke, Joseph Gabriel (Professor), 80, 211, 331*
Watkins, Tasker (Sir), 82, 287–288*
Wilberforce, Lord, 77, 203, 258*, 412
Wilson, Ronald D (Sir), 80, 75

Obscene Publications 
US law, 79, 270

Occupational Health and Safety 
damages for fear of injury, 82, 166

Occupiers, Duties of 
parental liability and young people’s party, 79, 34

Online Services – see Technology and Law

Oppression Suits 
Mareva injunctions, 77, 170

Option to Renew Lease 
properly exercising, 77, 90

Overseas Aid – see International Aid

P

Paedophiles 
Aboriginal, sentencing, 78, 219

Pakistan 
Access to Justice reform program, 78, 50*

Parliament – see also Legislative Powers
caretaker governments, 81, 368
contempt of, 78, 14; 79, 538, 746
judges and, 77, 173*, 267, 275, 278
privilege – see Parliamentary Privilege

defamation, 79, 339
Senate power to veto legislation, 77, 634

Parliamentary Privilege 
defamation, 79, 339
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extent of, 82, 24–25
reform (Qld), 82, 461–470*

Bill of Rights 1688, Article 9, 82, 464–466
codification, 82, 466–467
Crime and Misconduct Commission report, 82, 

462–463
future conflicts, 82, 468–470
government action, 82, 463–464
lost opportunity, 82, 467–468
Nuttall crisis, 82, 461–462

Parol Evidence Rule 
entire agreement clause, 77, 128

Parole – see Probation and Parole

Partnership 
breach of fiduciary duty & remedies (Canada), 81, 722, 

740
conflicts of interest, 82, 23–24
dissolution, trading with assets thereafter, 80, 651
fiduciary duties, 82, 316
managing partner’s duties, 79, 760*
new partnership’s obligation for debts of old partnership, 

78, 509
principals not sharing profits, 80, 815
repudiation, 77, 432

Patents 
Australian law (book review), 82, 882

Paternity 
contract by mother not to tell, 77, 302
issue estoppel, 78, 570

Pay Roll Tax 
charities, 79, 558

Pedophiles – see Paedophiles

Penalty 
privilege against self-exposure to, 78, 23

Perpetuities 
public unit trusts, 80, 685*

application of rule against remoteness of vesting, 80, 
688

Australian responses to problem, 80, 690
conflict of laws, 80, 691
powers to issue of new units, 80, 689
redemption of units, 80, 689
remoteness rule and future property interests, 80, 687

Personal Injury 
political economy (book review), 82, 883

Personal Property 
bailment of wine from grapes delivered to winemaker, 

82, 448
recaption of chattels, 77, 223
recovery of chattels, 82, 379–391*

bailment of “fungibles”, ius tertii and delivery up, 82, 
386–387

“brevi manu” orders, 82, 380–381
entitlement to possession, 82, 381–384
“mere custody” by employees or servants, 82, 

384–386
self-help, 82, 387–388
spoliation suits, 82, 388–389
termination of bailments, 82, 389–391

security (Canada), 82, 680–683*

Personalia/People in the Law – see also Counsel; Legal 
Practitioners; Obituaries

Abadee, Alan Richard (Hon), 81, 232
Allsop, James Leslie Bain (Justice), 77, 164, 82, 507
Ambrose, Brian W (Justice), 78, 441
Anderson, Robert John McArthur (Justice), 78, 442
Asprey, Ken (Justice), 82, 842–844
Australian Dictionary of Biography, 82, 810–811
Backhouse, Walter John (Dr), 81, 232
Barlow, John Gerard (Justice), 79, 419
Basten, John (Justice), 80, 433
Beaumont, Bryan Alan (Justice), 79, 147, 201
Beech, Andrew R (Justice), 82, 689–690
Benjamin, Robert James Charles (Justice), 79, 609
Bennett, John Michael (Dr), 81, 379, 82, 598
Blackman, Jennifer Harley, 78, 439
Blackstone, William (Sir), 80, 500
Blaxell, Peter Donald (Justice), 79, 420
Boland, Roger (Justice), 82, 312–313
Bryson, John (Justice), 78, 709
Buchanan, R J (Justice), 80, 802
Buddin, Terence Lionel (Justice), 77, 166
Burt, Archibald (Sir), 77, 255
Buss, Michael J (Justice), 80, 808
Byrne, J H (Justice), 81, 857
Callinan, Ian David Francis (Justice), 77, 699, 81, 855
Campbell, Michael (Justice), 78, 439
Campbell, Susan Lathrop, 81, 232
Charlesworth, Hilary Christiane (Prof), 81, 232
Chenoweth, Christopher Geoffrey, 81, 232
Collier, Berna (Justice), 80, 501
Conway, Paul (Dr), 81, 232
Cooper, Charles (Sir), 77, 255
Cranston, Ross (Justice), 82, 159
Crawford, E C (Chief Justice), 82, 371–372
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Personalia/People in the Law  – continued
Crennan, Susan Maree (Justice), 79, 22, 663
Crisford, Jane (Justice), 82, 690–691
Crooks, Stephen D (Justice), 82, 691
Croucher, Rosalind (Prof), 81, 232
Cullity, Eugene John, 78, 439
Daubney, A M (Justice), 81, 857
Davies, Daryl (Justice), 81, 224
Davies, Geoffrey Lance (Justice), 79, 417
Dixon, Owen (Sir), 77, 682, 685, 686, 690, 692
Dodds-Stretton, Julie Ann (Justice), 77, 22
Douglas, James Sholto (Justice), 78, 170
Downes, Garry Keith (Justice), 77, 641
Drummond, Douglas Paton (Justice), 77, 579
Else Mitchell, Rae (Justice), 82, 842, 844
French, Robert S (Chief Justice), 82, 587, 667, 684–686*
Gageler, Stephen (SC), 82, 598
Gaudron, Mary Genevieve (Justice), 77, 427
Gavan Duffy, Charles (Sir), 78, 738
Gavan Duffy, Frank (Chief Justice), 78, 738*
Gavan Duffy, George (President), 78, 738*
Gerber, Paul (Dr), 79, 743
Gibbs, Harry (Sir), 81, 233
Gilmour, John (Justice), 82, 688
Gleeson, Murray (Chief Justice), 82, 587, 686–688*
Glynn, Patrick, 78, 17
Graham, Peter R (Justice), 80, 432
Greenwood, Andrew (Justice), 79, 610
Griffith, Samuel (Sir), 77, 332
Hack, Philip (Deputy President), 80, 501
Hale, Brenda (Dame, Lady Justice), 78, 7, 295
Hammerschlag, David (Justice), 81, 380
Hanger, Richard Ian (QC), 81, 232
Harrison, Ian Gordon (Justice), 81, 381
Helman, J W B (Justice), 81, 858
Henry II (King of England), 79, 744
Heydon, (John) Dyson (Justice), 77, 704, 78, 439
Higinbotham, George (Chief Justice), 82, 60–64
Hill, Graham (Justice), 77, 267, 275, 278, 81, 224
Hislop, John David (Justice), 78, 440
Hoeben, C R R (Justice), 80, 434
Hollingworth, Elizabeth (Justice), 78, 637
Holmes, Catherine (Justice), 80, 502
Ipp, David Andrew (Justice), 81, 232
Jackson, David Francis (Hon), 81, 232
Jenkins, Carolyn Frances (Lindy) (Justice), 78, 171
Jerrard, John Alexander (Justice), 77, 167
Jessup, C N (Justice), 80, 802
Johnson, Narelle (Justice), 78, 442
Jordan, Frederick (Sir), 81, 416, 82, 839–840
Kaye, Stephen William (Justice), 78, 637
Keane, Patrick Anthony (Justice), 79, 417
Keith, Kenneth (Sir), 80, 555
Kelly, Jack Lawrence (Major General Hon), 82, 648–649

Kiefel, S M (Justice), 81, 856
Kirby, Michael (Justice), 81, 232
Le Miere, Rebe Lucien (Justice), 78, 172
Lees, J W C, 82, 688–689
Lindemeyer, Travis (Justice), 77, 165
Lyons, Ann (Justice), 80, 502
McCallum, Lucy (Justice), 82, 313–314
Maclean, David, 77, 84
McColl, Ruth Stephanie (Justice), 77, 726
McDougall, Robert Calder (Justice), 78, 440
McKerracher, Neil (Justice), 82, 160
McMurdo, Philip Donald (Justice), 77, 429
McPherson, B H (Justice), 80, 806, 81, 35
Malcolm, David K (Chief Justice), 80, 809
Maley, Christopher Paul, 78, 439
Mansfield (Lord), 82, 747–748, 764–767*
Martin, G C (Justice), 81, 859
Martin, Wayne S (Chief Justice), 80, 809
Mansfield (Lord), 79, 203
Mason, Anthony (Sir), 82, 839–848*
Mason, Keith (Justice), 82, 507, 758–759*, 768–770
Meagher, Roderick Pitt (Justice), 78, 297
Menzies, Douglas (Sir), 81, 889*
Middleton, John E (Justice), 80, 803
Muir, J D M (Justice), 81, 860
Murphy, Peter (Justice), 82, 160–161
Murray, Kemeri Anne (Justice), 78, 439, 81, 232
Nettle, Geoffrey Arthur Akeroyd (Justice), 78, 638
Newnes, David W (Justice), 82, 691–692
Nicholas, (William) Henric (Justice), 77, 641
Nicholson, Alastair (Chief Justice), 78, 359, 505
O’Reilly, Elizabeth Madonna (Donna) (Justice), 77, 429
Parker, Kevin Horace (Justice), 78, 438
Pearlman, Mahla Liane (Hon), 78, 439
Penfold, Hilary Ruth (Justice), 82, 312
Perry, John William (Justice), 81, 232
Phillips, J D (Justice), 79, 263
Price, Derek Michael (Justice), 80, 806
Rares, Steven (Justice), 80, 804
Reeves, John E (Justice), 82, 161
Refshauge, Richard (Justice), 82, 162–163
Rein, Nigel (Justice), 82, 371
Robson, Ross (Justice), 81, 860
Rothman, Stephen Craig (Justice), 81, 232
Salier, Gordon Albert, 81, 232
Scarman (Lord), 80, 299
Shaw, Jeffrey William (Justice), 77, 579
Sheller, Charles Simon Camac (Justice), 79, 612
Sher, Jeffrey (QC), 82, 756–757
Simmonds, Ralph Lloyd (Justice), 78, 444
Siopis, Antony Nicholas (Justice), 79, 611
Sofronoff, Walter, QC, 79, 418
Thackray, Stephen Ernest (Judge), 79, 420
Thomas, James B (Justice), 77, 22
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Tobias, Murray Herbert (Justice), 77, 643
Tracey, R R S (Justice), 80, 805
Toogood, Ken (PSM), 80, 503
Vincent, Frank Hollis (Justice), 81, 232
Wallwork, Henry Albert (Justice), 77, 168
Warren, Marilyn (Chief Justice), 78, 7, 79, 85, 91
Waterford, John Edward (Jack), 81, 232
Weeramantry, Christopher (His Excellency), 78, 90
Whelan, Simon Paul (Justice), 78, 639
White, Michael (Dr), 80, 91
Wilcox, Murray (Justice), 77, 267, 278; 80, 793, 806
Wilson, Ronald (Sir), 82, 880–882*
Windeyer, Victor (Justice Sir), 79, 330
Winneke, John Spence (Justice), 78, 439
Young, Peter Wolstenholme (Justice), 78, 423, 439

Plain Legal Language 
conveyancing and property documents, 77, 345

Planning – see Land Use Planning

Plea Bargaining 
mental illness, 78, 83

Pleadings 
English Civil Procedure Rules, 78, 489

Police 
applications to DPP, 80, 281
duty of care to victim of crime, 79, 423
duty to prisoner, 78, 640
media criticism, 82, 148
media use, 80, 281
murder investigation, 81, 55
trespass, 82, 522–523
unlawful conduct by, damages for, 80, 224

Policy 
law and, 82, 322–332*

democratic legitimacy, 82, 331–332
judicial function, 82, 328–331
utility of discussing, 82, 323–326
working definition, 82, 326–328

Political Discussion – see under Freedom of speech

Political Parties 
justiciability of disputes, 82, 315

Political Statements – see Judges: extra-judicial state-
ments

Pornography – see also Child Pornography
publication, 77, 633

Port Regulation 
constitutionality, 82, 789–807*

Commonwealth jurisdiction, 82, 796–801
constitutional problems & solutions, 82, 795–806
international best practice, 82, 792–793
national & international standards, 82, 792
national regulation, 82, 793–795
regulating elements of national port regulation, 82, 

801–806
State regimes, 82, 791

Postmodernism – see Judicial Method

Powers of Attorney 
application of funds not authorised by, 82, 77–78
bankruptcy notices, 80, 168
excessive exercise, 82, 675–676
law reform, 78, 493, 774

Practice and Procedure – see also Litigation; Prosecu-
tors; Service of Process; Subpoenas and 
Notices to Produce

abuse of process, criminal and civil proceedings for same 
conduct, 78, 377

case-splitting
civil penalty proceedings, 80, 722
criminal trials, 81, 62

Civil Justice Review (Vic), 82, 509
court forms, 82, 360
denial of leave to amend pleadings, 82, 374
English Civil Procedure Rules, 78, 488
“exceptional circumstances”, 82, 319
history (1908–10), 82, 669
initiating civil proceedings, South Pacific, 78, 665*
outsourcing of process to India, 80, 9
overriding purpose of procedural acts, 81, 367
pre-trial procedures, 81, 436
proceedings in claimant’s absence, 82, 374–375
reasonable prospects of success, 78, 812*, 81, 448
uniform court rules, NSW, 78, 624; 79, 471

Praemunire – see International Law

Precedents 
court overruling own decision, 77, 342
domestic violence, 80, 95
Federal Magistrates, 79, 757
fixed and floating charges, 79, 149
High Court, 82, 768–773

lower courts’ failure to follow decisions, 80, 509
Privy Council, 82, 23
unreported judgments

overuse in court, 79, 73
wrongness of previous decisions, 82, 317
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Principals and Agents – see Agency Law

Prison – see Imprisonment

Privacy 
court documents, 81, 21
development of right to personal privacy, 78, 114*

Australia prior to Lenah Game Meats, 78, 115
England, 78, 117
High Court, 78, 114
Lenah Game Meats, 78, 117
New Zealand, 78, 116
tort or equitable right, 78, 119

law reform, 81, 848
newspaper report, UK, 78, 507
photographs, 78, 766
prison visitors strip searched, 78, 24
publication and public interest, 80, 167
publication of photographs, 78, 24
tort, whether exists, 79, 151

Private Companies 
role of executor in context of pre-emptive rights provi-

sions, 82, 392–396*

Private International Law – see Conflict of Laws

Private Nuisance 
damage caused by trees (NSW), 81, 291*

abolition of action, 81, 292
common law, 81, 291

removal of support to land, 80, 436

Privative Clauses 
administrative law, 77, 757*
Hickman principle, 77, 806

Privilege – see also Client Legal Privilege; Diplomatic 
Privilege; Parliamentary Privilege; Privilege 
Against Self-Incrimination

English Civil Procedure Rules, 78, 489
self-exposure to penalty, 78, 23

Privilege Against Self-Incrimination 
asset preservation orders, 79, 763
bankruptcy, 78, 720
law reform, 77, 719, 78, 159
right to silence

inferences, 82, 524–525
not limited (NSW), 80, 489

Privy Council 
abolition of State appeals to, 78, 798*

appeals from colonial courts, 78, 186
Australian colonies before 1850, 77, 309*

common law development in different jurisdictions, 78, 188
conflict with House of Lords, 80, 294
conventions associated with the Constitution, 78, 798*
Founding Fathers’ admonition, 81, 799
precedent, 82, 23

Probate 
mistakes in, 79, 328
photographs as documents, 79, 542
standing to sue, 81, 788
undue influence, 79, 664

Probation and Parole 
duty of care by Parole Board, 79, 554
remorse and parole (NSW), 82, 9–10

Procedural Fairness – see Administrative Appeals 
Tribunal

Procedure – see Practice and Procedure

Proceeds of Crime 
confiscation, 82, 316

Professional Liability 
book review, 82, 419–420

Promissory Notes 
method of discharge, 82, 243–244

Property – see also Personal Property; Real Property
church trust property, 82, 22–23
co-ownership

equitable doctrines, 81, 266*
constructive trust, 81, 271
legal & equitable title & the resulting trust, 81, 266
purchase price, 81, 269

corporations and life estates, 82, 15, 231, 235, 366–367
court appointed receivers: indemnity, 82, 21
human bodies, 77, 178*

book review, 82, 876–878
light fittings as fixtures or chattels, 82, 826–827
ownership of livestock: commixture of goods, 81, 161
playing fields as “commons”, 78, 164
Statute of Frauds and profits à prendre, 82, 22

Proportionality – see also Contribution
Australia, 79, 14
English civil procedure, 78, 489
Trade Practices Act, 78, 557
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Prosecutors 
role, 81, 7

Protected Persons – see Missing Persons

Provocation 
murder defence, 78, 93, 320

Psychiatry – see also Mental Health
liability for psychiatric injury, 79, 356
psychological injury, 77, 246*
psychological trauma, 77, 369*

Public Documents 
extrinsic evidence to aid interpretation, 78, 235

Public Inquiries 
cost of obtaining information, 82, 296
thinking and acting, 82, 748–749

Public Interest 
legal profession, 77, 57
production of medical records, 80, 567

Public Interest Immunity 
confidentiality of whistleblowers, 82, 694–695

Public Nuisance 
essential elements, 80, 17
postage

knowledge of consequences, 80, 506
racially offensive material, 80, 506

Public Officials 
remuneration & perks, 82, 822
use of position, 82, 432

Public Statements – see Judges: extra-judicial statements

Publication 
pornography, 77, 633
slanderer’s statements, 77, 103
suppression orders, 77, 80

Purchase Money 
security interest

Australian case law, 80, 53*
agreement and subrogation to vendor’s lien, 80, 63
Cann: single, indivisible transaction, 80, 66
Connolly Brothers: decision at first instance, 80, 55
Connolly Brothers and registrable charges, 80, 61
Connolly Brothers via Holroyd v Marshall: decision 

in Court of Appeal, 80, 56

limits to utility of subrogation to unpaid vendor’s 
lien, 80, 65

Torrens Title land, 80, 60
understanding vs agreement, 80, 62
vendor’s lien and prior floating charge, 80, 64

Q

Quarantine 
equine influenza outbreak (2007), 81, 894*

federal laws, 81, 895
federal–state arrangements, 81, 898
industry regulation, 81, 899
legal structure of quarantine for horses, 81, 895
state laws, 81, 895

Queensland 
Bar Association

centenary, 77, 476, 580
elections, 77, 428

centenary of admission of female practitioners, 80, 151
criminal code

international influences, 77, 232*
decentralisation, 82, 590–591
Mental Health Court

annual reports, 77, 9; 79, 76
Senior Counsel appointed, 79, 81; 80, 91
Supreme Court – see Supreme Court (Qld)

Quistclose Trusts 
distribution alternatives, 77, 649
nature of, 77, 291
recent decisions, 77, 34

Quizzes – see Trivia

Quotations – see Judges; Trivia

R

Race – see Discrimination Legislation; Vilification

Railways 
law and, 77, 143

Rape– see Sexual Assault

Real Property – see also Auction; Crown Land; Ease-
ments; Mortgages; Torrens System; Tres-
pass; Vendor and Purchaser

acceleration of future interests, 80, 167
access for valuation, 79, 79
adverse possession, 78, 775
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Real Property – continued
adverse possession  – continued

extinguishing possessory title, 78, 776
fencing and limitation period, 80, 560
future of possessory title, 78, 777
possession against co-owner, 78, 775

agents’ puffery and representation of fact, 81, 13
compulsory acquisition (NT), 82, 521
council’s powers, 80, 285
covenant prohibiting building, 77, 639
Crown claiming title by adverse possession, 82, 694
dealing with interest in, 80, 89
deeds

date of, 79, 411
delivery of, 79, 78
retrospective effect, 79, 411

encroachments – see Building
environmental law and, 82, 180–185
fixtures, chandeliers not, 80, 266
frontage, 77, 170
houses as fixtures, 82, 12–14
human rights, 80, 10
land use, 82, 76–77, 595–596
landlocked land

easement of necessity, 79, 33, 668
licence to enter coupled with grant, 80, 88
loss of view, 77, 721
nuisance, 77, 721
obligation to repair common roof, 77, 788
plain legal language, 77, 345
refund of deposit, 77, 281
resumption proposal withdrawn, 77, 213
rights above and below surface, 78, 431
rights to underground water, 80, 349
rule against perpetuities, modern, 78, 492
support for land, duty of care, 82, 824–826
trees damaging neighbouring property, 82, 832

Reasoning – see Judicial Decision Making

Reasons for Judgment – see also Court Orders
consumer perspectives, 77, 62*
fullness, 81, 437

Recreation – see Surf

Referees 
appeal from adoption of report, 79, 672
increased use, 79, 665

Refugee Status – see Immigration Law

Religion 
Christmas, 80, 148, 283

church trust property, 82, 22–23
corporal punishment of children, 77, 648
employment of clergy – see Employment Law
foreign trusts, 80, 17, 81, 382
liability of church for alleged abuse in orphanage, 81, 

310
public worship, 81, 159
superannuation fund for church employees, 79, 555, 673
toleration, 79, 75

anti-vilification legislation, 79, 408

Religious Vilification 
legislation, 81, 386*

Australia, 81, 393, 954*
anti-discrimination law & religious belief, 81, 963
background, 81, 389
Catch the Fire Ministries case, 81, 397, 955
collateral damage from laws, 81, 958
Deen case, 81, 396
Fletcher case, 81, 396
moderating detrimental effects of laws, 81, 962
social cohesion, 81, 960
tolerance as goal of government policy, 81, 954
towards new multiculturalism, 81, 964
truth, 81, 962

international law, 81, 392
United Kingdom, 81, 392

background, 81, 387

Rent – see Landlord and Tenant; Leases

Representative Proceedings – see Class Actions

Rescission 
book review, 82, 883–884
deposit returned after dispute, 81, 227
relief where set aside for duress, 82, 164–165
where restitution not possible, 81, 70

Republic – see Australian Republic

Responsible Government 
royal prerogative of mercy and, 81, 35

Restitution – see also Unjust Enrichment
account of profits, 79, 676*
change of position, 77, 530*

illegality, 78, 570
claimant recouping outgoing from others, 82, 833
commercial benefit, 77, 801
contract and, 81, 920
current law, 77, 358*
false bill of lading, 78, 783
invalid government levy, 78, 780
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overpayment of tax, 81, 159
subrogation in English and Australian law, 79, 518*

Restorative Justice – see Rwanda

Restraint of Trade 
arbitrability of competition law disputes, 79, 585*
employee’s covenant, 79, 215

Restrictive Covenants 
conveyancing, 79, 673
demolition of building in breach of, 80, 12
merger of dominant and servient tenements, 79, 673
modification or extinguishment, 80, 13, 81, 71
privity, 78, 499
rights of pre-emption as, 80, 14

Retributive Justice – see Rwanda

Retroactivity – see Statutory Interpretation

Reviews – see Law Journals/Reviews

Romalpa Clauses 
law reform, 77, 784
recent decisions, 77, 34

Royal Prerogatives – see Mercy

Rugby – see Sport

Rule of Law 
economic vibrancy and, 77, 424
Fiji, 81, 676
judicial review, 77, 803
United States, 77, 424

Rwanda 
dispute with Democratic Republic of Congo, 80, 351
International Criminal Tribunal for Rwanda (ICTR), 79, 434
retributive vs restorative justice for genocide, 82, 

105–138*
framing victims and perpetrators, 82, 106–113

ethnic framing, 82, 109–113
framing process, 82, 106–108

Gacaca Courts, 82, 134–138
reconciliation

trial process, 82, 126–127
Truth and Reconciliation Commission, 82, 133

restorative justice: Truth and Reconciliation Commis-
sion (TRC), 82, 127–132

potential as better frame-breaker than trials, 82, 
127–128

telling stories: victims and perpetrators, 82, 128–132
retributive justice: trial process, 82, 114

perpetrators, 82, 117–121
public acknowledgment, 82, 121–123
victims, 82, 114–117

truth
trial process, 82, 123–126
Truth and Reconciliation Commission, 82, 132–133

Rylands v Fletcher, rule in 
water damage, Scotland, 78, 177

S
Sale of Goods 

auctioneers’ return of stolen goods, 78, 92
exchange of foreign money, 80, 359
fair and competitive prices, 77, 221
international law

judicial consistency, 77, 436*, 78, 343*

Scepticism – see Judicial Method

Schools – see Children

Security 
quotation, 80, 11

Security Clearances 
government employment, 80, 339

Security Interest 
purchase money – see Purchase Money

Sedition 
history of the crime, 82, 543–579*

Anglo-Saxon law, 82, 546–547
English law (1066–1240), 82, 547–548
English law (1240–1275), 82, 548–550
English law (1275–1290), 82, 550–551
English law (1290–1400), 82, 552–555

contempt of court, 82, 554–555
scandalum magnatum, 82, 553–554
Treason Act 1351, 82, 552–553

English law (1400–1549), 82, 555–557
development of treason, 82, 555–556
scandalum magnatum, 82, 556
sedition, 82, 556–557

English law (1549–1605), 82, 557–561
sedition against the sovereign, 82, 558–561
treason and scandalum magnatum, 82, 557–558

English law (1605–1610), 82, 561–564, 579
English law (1610–1649: reigns of James I and 

Charles I), 82, 564–567
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Sedition – continued
history of the crime – continued

English law (1660–1685: reign of Charles II), 82, 
567–569

English law (1685–1688: reign of James II), 82, 
570–571

English law (1689–1702: reign of William III), 82, 
571–572

English law (1702–1714: reign of Queen Anne), 82, 
572–574

English law (1714–1727: reign of George I), 82, 574
English law (1727–1760: reign of George II), 82, 

574–575
English law (1760–1792: reign of George III), 82, 

575–578
Roman law, 82, 546

Self-Incrimination – see Privilege Against Self-Incrim-
ination

Self-Represented Litigants 
advice and referral service (Qld), 82, 591–592
Australian experience, 77, 820*
delays and costs, 82, 243
family law, 81, 573
judicial role, 78, 449
unbundling of representation, 80, 358

Senate – see Parliament

Senior Counsel 
abolition of distinction, 79, 537
appointment

NSW, 77, 800; 80, 793, 806
Queensland, 77, 167; 78, 170; 79, 81; 80, 91, 81, 233
Tasmania, 77, 430; 78, 506
Victoria, 78, 301, 82, 163
women, 80, 635, 638

appointment process, 80, 635
Victoria, 81, 223

contempt of court, 77, 719

Sentencing – see also Death Penalty; Imprisonment
Aboriginals, 77, 408

alleged paedophile, 78, 219
tribal punishment, 79, 539, 742

advocacy, 77, 16
appeals against sentence – see Appeal and New Trial
children’s court (NSW), 79, 474
consistency, 82, 450–460*
deterrence, 79, 448*

consistency, 79, 454
ineffectiveness, 79, 452
moral argument, 79, 456

dismissal of charges against guilty person, 77, 561
history, 77, 275
homicide, NSW, 78, 157
juries, 79, 135

New South Wales, 80, 554, 81, 437
public opinion, 79, 407
reduction on basis of totality, 78, 643
rehabilitation and, 79, 474
remorse and (NSW), 82, 9–10
truth in, 80, 551
victims’ involvement, 77, 633
whipping, 81, 910

Service of Process 
copy and original, 80, 18
council notices, 80, 21
email in arbitration disputes, 80, 505
international commercial litigation, 80, 445
time and place, 80, 167

Sex Crimes – see also Criminal Law and Procedure
cross-examination, 81, 848
defence of mistake as to age, 82, 695–696
forced marriage (Sierra Leone), 81, 302*

consent in wartime, 81, 304
international jurisprudence, 81, 304
legal framework for prosecution, 81, 306
specific nature of forced marriage, 81, 303

services for victims, 80, 150
statistics, 79, 72, 271
supervision orders for offenders, 81, 72

Sex Discrimination – see Discrimination Legislation

Sexual Assault – see also Child Sexual Assault
consent, 82, 761–762
HIV positive male, 78, 782
international jurisprudence, 81, 304
NSW cases, 79, 663
rape by woman, 77, 225
rape cases

Aurukun appeals, 82, 599–600
consent, 81, 737
onus of proof, 81, 708

touching, 80, 92

Sexual Harassment – see Harassment

Shakespeare, William 
legal language and concepts in, 78, 470*

Shareholders 
claim for reflective damages, 77, 502
class actions, 80, 738
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institutional investors, 81, 478*
joint, voting rights, 80, 719

Shares 
buy backs

associates, 78, 511
pre-emptive articles, 80, 226

proprietary nature, 79, 251*, 81, 75*
personal remedies available to shareholders, 81, 84

damages, 81, 84
proprietary remedies available to shareholders, 81, 77

contract induced by fraud, 81, 77
innocent misrepresentation, 81, 83
rescission & common law, 81, 77
rescission in equity for fraud, 81, 82

subscription contract & statutory contract, 81, 75
sums due to member “in his capacity as member”, 81, 90

valuation, 79, 421

Shipping and Navigation – see also Admiralty Law
causation, 80, 722
Hague Rules

limit of liability, 79, 284
jet skis, 80, 504
Tampa incident – see Tampa Incident

Sierra Leone – see also Sex Crimes
Special Court for Sierra Leone, 79, 439

Silence, Right to – see also Privilege Against Self-In-
crimination

Singapore 
right of support for buildings, 78, 20*

Slip Rule 
age of adoptees, 78, 178

Solicitors – see also Legal Practitioners
acting for both parties, 79, 273

conflict of duty, 79, 489
acting in other capacity, 81, 68
breach of warrant of authority, 80, 720
Chinese walls, 79, 156
clerks’ authority, 80, 557, 715
confidentiality, 77, 26
conflicts of interest, 80, 297

Canada, 81, 722, 740
constructive notice (NZ), 81, 735
disciplinary tribunal, issue estoppel, 80, 568
duty to deceased client, 81, 19
fiduciary duty – see Fiduciary Duty
liens, 77, 104

fruits of litigation, 80, 16

negligence
indemnity clauses, 77, 301

partners and staff, 77, 343
personal relationships with barristers, 78, 83

South Africa 
judicial appointments, 80, 213

South Australia 
anti-corruption commission, 82, 295
court funding, 79, 473
Supreme Court
wigs, 79, 202

South Pacific – see also Fiji; Tonga
Australian judges in, 77, 147
initiating civil proceedings, 78, 665*
international legal aid, 77, 303

Specific Performance – see Contract

Sport – see also Surf
Englishman’s right to sleep at football match, 78, 496
liability of referee for negligence, 77, 586
request to take drug test, 79, 488

Stamp Duty 
avoidance, terms of lease, 80, 653

Standing 
animals, 79, 8
probate, 81, 788

State Revenue 
limits on appeals by taxpayers, 82, 835–837

States and Territories 
proof of location of borders, 80, 587*

civil jurisdiction, 80, 588
criminal jurisdiction, 80, 587
judicial notice, 80, 589
onus of proof, 80, 597
probative evidence, 80, 600
standard of proof, 80, 597

Statutes – see also Statutory Interpretation
contract reference to “as amended”, 77, 502
Henry VIII clauses, 78, 221*
superseding general law remedies, 77, 269

Statutory Demands 
corporate insolvency, 79, 182*
timely response, 77, 353*, 434
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Statutory Interpretation – see also Policy; Words and 
Phrases

accrued rights under repealed statute, 82, 21
Acts Interpretation Act (ss 15AA, 15AB), 80, 856
“always speaking” construction, 77, 105
clear statement principle, 79, 735*
construction rules, 78, 235
ejusdem generis rule, 82, 603–604
extrinsic materials, 82, 446–447
future topic for ALJ, 81, 540
intention of draftsman, 82, 668–669
plain construction and wide application, 82, 749–750
principle of legality, 79, 735*
purposive (US), 80, 849

cases, 80, 853
Hart and Sacks model, 80, 849, 860
overview, 80, 851
use of legislative history, 80, 853

retroactivity
book review, 82, 349–350
overriding Torrens legislation, 82, 436–439

starting point, 81, 287

Statutory Wills – see Wills

Strata Titles 
by-laws

owner’s right to use part of another lot (NSW), 81, 11
history, & coverage in ALJ, 81, 658
maintenance, window cleaning, 78, 318
right of one owner to exclude people from common 

property, 82, 80

Subpoenas and Notices to Produce
legitimate forensic purposes, 81, 862

Subrogation – see also Mortgages; Restitution
standby letters of credit, 77, 218
Torrens system, 82, 762–763
trading trusts, 77, 215

Succession – see also Probate; Wills
events, attainment of particular age, 80, 231
freedom of testation

social aspects, 79, 408
right of beneficiary accused of murdering testator to be 

paid legal costs from estate, 78, 177
rights of applicants for letters of administration, 82, 

373–374
role of executor in context of pre-emptive rights provi-

sions, 82, 392–396*
rule against perpetuities, modern, 78, 492
Succession Amendment (Family Provisions) Bill 2008 

(NSW), 82, 508

Superannuation 
family law – see Family Law
fiduciary duties, 77, 100

Suppression Orders, 77, 80

Supreme Court (NSW) 
appointment of judges, 77, 166, 579, 641, 643, 726
Commercial List of Equity Division

centenary, 78, 8
history and reform, 78, 13

reminiscences of, 81, 416*
by Sir Anthony Mason, 82, 839–848*

Supreme Court (Qld) 
appointment of judges, 77, 429
Commercial List, 82, 589
Court of Appeal

appointment of judges, 77, 167
retirement of judges, 77, 22

Supreme Court (Vic) 
appointment of judges, 77, 22
events, attainment of particular age, 80, 231

Supreme Court (WA) 
annual report (2007), 81, 908
retirement of judges, 77, 168

Surf 
negligence, 77, 143, 190*

T

Tampa Incident,78, 101*, 249*
Australian government protocol on rescued persons and 

ships, 78, 111
background facts, 78, 249
discretion of master with numerous persons rescued from 

danger at sea, 78, 105
DSD intercepting communications, 78, 258
Federal Court litigation, 78, 249
High Court hearing, 78, 249
obligation of coastal state to give support to rescuing 

vessel and rescued persons, 78, 105
obligation on a master to rescue at sea, 78, 104
recognition of conduct of master, officers and crew, 78, 

112
retrospective legislation, 78, 256

Taxation – see also Capital Gains Tax; Goods and Ser-
vices Tax (GST); Income Tax; Payroll Tax; 
State Revenue
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amendment of charitable trust deed to comply with tax 
laws, 79, 82

avoidance, split loan facility, 78, 644*
bribes, 82, 102
damages adjustment, 81, 866*

capital gains tax, 81, 871
adjustments for, 81, 875
Commissioner’s ruling, 81, 875
indemnities, 81, 871

goods and services tax
adjustments consequent on court judgments, 81, 877
adjustments for, 81, 879
Commissioner as necessary party, 81, 878
Commissioner’s ruling, 81, 877
miscellany of decisions, 81, 878
on court judgments, 81, 876

income tax, 81, 866
adjusting awards for allowable deductions, 81, 869
adjusting awards for income tax, 81, 867
adjustments for, 81, 870
inclusions in assessable income, 81, 866

discretionary trust resettlements, 79, 620*
excise duty, use of fuel, 81, 69
future, 81, 697
history, in Australia (1927-2007), 81, 681*

administration of taxes, 81, 687
community & judicial attitudes, 81, 690
federal tax law , 81, 682
language of legislation, 81, 695
level & mix of taxation, 81, 685

limits on appeals by taxpayers, 82, 835–837
restitution of overpayment, 81, 160
specialist court, 81, 781
statutory demand, signature, 78, 447

Taxis – see Vehicles and Traffic

Technology and Law 
digital recording of proceedings, 82, 590
Family Court, 81, 573
future topic for ALJ, 81, 541
online mediation, 82, 204
online services, 82, 508, 589–590

Tenants in Common 
licences and leases, 79, 747; 80, 285

Tenders – see Contract

Terrorism – see also Torture
appeals from rulings in camera (UK), 80, 358
civil liberties and, 82, 9
control orders, 80, 636, 814, 831
counter-terrorist legislation and cases, 80, 818*

European Convention on Human Rights and Human 
Rights Act 1998 (UK), 80, 820

legislative and executive action, 80, 835
role of courts, 80, 837
seriousness of threat, 80, 834
special trial procedures, 80, 833

deportation, 80, 821
detention, 80, 839*

Australian constitutional context, 80, 839
separation of powers doctrine, 80, 840

Guantanamo Bay, 80, 232*, 827
preventative detention powers, 80, 841

alleged terrorists, 80, 843
proven terrorists, 80, 843
terror suspects, 80, 842

United Kingdom cases, 80, 821
fair trial, obtaining, 81, 743*

areas of potential unfairness for accused, 81, 750
audio-visual links, 81, 754
National Security Information Act, 81, 745

general comments, 81, 748
prejudice & bias, 81, 743
protective orders, 81, 751

court closure & non-publication of evidence orders, 
81, 751

pseudonyms, 81, 751
screening orders, 81, 753

sentencing discretion: statutory non-parole period, 81, 
757

special counsel, 81, 750
Haneef case, 81, 707, 918
Hicks case, 82, 774–788*

factual background, 82, 775
Federal Court application, 82, 775–780
justiciability & foreign affairs, 82, 783–786
legal issues, 82, 780–783
Major Mori’s advocacy in, 81, 733
state’s duty to protect citizens, 82, 778–779, 786–787

sovereignty of the state (Asia-Pacific region), 80, 185
trials

security, 81, 8

Testator’s Family Maintenance – see Family Provision

Theft 
church bell, 77, 273, 802

Theft Principle – see Equity

Timor Leste 
defence of superior orders, 79, 438

Tobacco 
damages for addiction, 77, 226
Framework Convention on Tobacco Control, 77, 485
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Tonga 
Court of Appeal cases, 77, 147

Torrens System 
abandonment of easement, 77, 788
caveats – see Contract for Sale of Land
easements – see Easements
forfeiture rule, 77, 431
history, 77, 117*
implied repeal of legislation, 82, 436–439
indefeasibility of title

council consent conditions, 79, 143, 333, 747; 80, 285
equities, 79, 30
exceptions, 77, 433
knowing receipt of trust property, 81, 713
overridden, 77, 88, 419
overriding statutes, 81, 715
registered mortgage not securing obligations under 

forged loan documents, 81, 714, 916
unauthorised alteration not fraud, 79, 77

joint proprietors, 81, 372
personal equities (Singapore), 81, 444
purchase money security interest, 80, 60
registration, 77, 118
statutory changes, 77, 122
subrogation, 82, 762–763
unregistered interests, competing, 82, 753
unregistered leases, vulnerability of, 81, 786
writs of execution, unregistered purchasers, 80, 640, 81, 

851, 852, 82, 152

Tort – see also Battery; Compensation; Contribution; 
Privacy

conversion – see Conversion
directors as joint tortfeasors, 77, 351
environmental law and, 82, 185–187
High Court contribution, 82, 253–256
history (1927-2007), 81, 609*
law reform, 77, 267, 409

medical liability, 79, 345*
liability of corporate groups, 79, 327
spoliation of evidence, 79, 153
vicarious liability for assault by employee, 79, 31

Torture 
Australia’s protection obligations, 78, 315*
terrorism, 80, 829

Tracing 
Canada, 80, 495
into mixed funds, 77, 230
money paid to insolvent company, 77, 172
principles, 77, 433

Trade Marks – see also Intellectual Property
competition and, 77, 604
exclusive use of colour, 81, 147
reputation and, 77, 600
smell, 77, 584

Trade Practices – see also Competition Law; Restraint 
of Trade

assessment of damages, 77, 534*
causation, 79, 158
causation and remoteness, 80, 316*

Allianz Australia case, 80, 323
common law, 80, 318
Ipp Report, 80, 322
policy and causation, 80, 321
Trade Practices Act, 80, 318
Travel Compensation Fund case, 80, 324

contravention of industry code, 81, 789
inveigling, 81, 226
legal developments 1999-2001, 77, 446*
measure of damages, 81, 21
misleading or deceptive conduct, 79, 43*

accessorial liability, 80, 104*
common law, 80, 104
liability as principal contravener, 80, 115
State Fair Trading Acts, 80, 114
Trade Practices Act s 75B, 80, 106

extra-territorial application of Australian statutes, 79, 
296*

silence, 79, 47
non-disclosure, 78, 653*
proportionality, 78, 557
pyramid selling and internet gambling, 79, 675

Traffic Law – see Vehicles and Traffic

Treason 
history of the crime, 81, 94*

adhering to the enemy
pre-1351, 81, 118
problems with the offence, 81, 126
proposed abolition of offence, 81, 128
Treason Act 1351, 81, 119

levying war
before Treason Act 1351, 81, 95
constructive interpretation: riots, 81, 102
constructive interpretation: the State, 81, 107
literal interpretation, 81, 98
meaning, 81, 97
proposed abolition of offence, 81, 116
Treason Act 1351, 81, 96
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Treason Felony 
abolition of crime proposed, 81, 812*

defects of Treason Felony Act, 81, 817
historical background to Treason Felony Act, 81, 817
legal background to Treason Felony Act, 81, 813

conspiring to depose the sovereign, 81, 813
conspiring to levy war, 81, 814
move and stir foreigners to invade, 81, 817

modernising Treason Felony Act
inciting foreigners to invade, 81, 833
levying war, 81, 832
deposing the sovereign, 81, 831

offences
conspiring to depose the sovereign

deprive & depose, 81, 823
using violence, 81, 824

conspiring to levy war, 81, 828
conspiring, 81, 830
levy war to intimidate or overawe Parliament, 81, 

829
levying war against the sovereign in the UK, 81, 

828
measures or counsels, 81, 829

conspiring with foreigners to invade, 81, 830
scope of Treason Felony Act, 81, 819

compass, imagine, invent, devise intend, 81, 820
overt act, 81, 821
who can commit offence, 81, 819

Trespass 
injunctions and damages, 82, 364

general principle, 82, 364–365
relativity analysis, 82, 365–366

police, 82, 522–523

Tribunals 
apprehended bias of member, 79, 33
history, 80, 7
industrial – see Industrial Arbitration
military – see Military Law
United Kingdom, 80, 41

Trivia 
humorous jottings, 82, 749
questions and answers, 78, 16, 28, 84, 81, 911, 968, 82, 

823, 888
quotations from judges, 82, 73, 140

Trusts and Trustees – see also Advancement; Quistclose 
Trusts; Tracing

appointment of new trustees, 81, 310
beneficiaries’ right to inspect documents, 81, 241
beneficiaries’ right to know, 81, 922
blind, 78, 513*

beneficiary’s access to trust records, 78, 520
right of potential beneficiary to approach court, 78, 

514
book review, 82, 349
breach of trust

beneficiaries’ remedies for, 79, 425
financial schemes (Vanuatu), 79, 600

capital gains tax, 79, 620*
claims against, 78, 25
declaration of trust, 80, 796
deregistration of trustee company, 79, 282
disclosure of information, 77, 501
discretionary power

family law, 80, 643
flawed exercise of, 78, 321
invalid exercise of, 80, 561
reversing exercise of, 79, 613

discretionary trusts, resettlements, 79, 620*
duty to exercise reasonable care, 78, 678*
fiduciary duty, 78, 678*
foreign religious trusts, 80, 17
future interests

limitation of action, 79, 150
incapable trustee, 78, 510
insolvent trading, 80, 93
judicial advice, when given, 81, 69
knowing assistance, 77, 290
knowing receipt of trust property, 77, 280
managed investment schemes, rights of unpaid trustee, 

80, 357
operative mistake of fact, 82, 446
perpetuities, gift to “my grandchildren”, 80, 811
personal liability of directors, 78, 378
power of appointment, 77, 434
remuneration, 78, 511
resettlement, 80, 254*

Australian Taxation Office’s statement of principles, 
80, 269

basic trust principles, 80, 255
interaction of contract and equity, 80, 256
Saunders v Vautier, 80, 257

case law on meaning of “resettlement”, 80, 260
express power of amendment, 80, 265
rights and obligations, 80, 262
stamp duty cases, 80, 267
“whole substratum” test, 80, 258

rule in Phipps v Ackers, 80, 227
seeking judicial advice, 82, 837–838
sham trusts, 79, 472
subrogation in trading trusts, 77, 215
trustee who is also beneficiary occupying trust property, 

80, 224
trustees de son tort, 81, 310
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U

Unconscionable Conduct 
recent decisions, 77, 784
trade practices law, 77, 446

Undertakings – see Court Orders

Uganda 
dispute with Democratic Republic of Congo, 80, 162

Ukraine 
constitutional court, 79, 410

Undue Influence 
principles, 77, 106

Unit Trusts 
caveatable interests, 81, 881*

United Kingdom – see also House of Lords
application of New South Wales law in English courts, 

79, 212
conflict between House of Lords and Privy Council, 80, 

294
legislative powers, 80, 40*
Lord Chancellor

abolition of office, 77, 466, 475, 565
roles, 77, 87

Old Bailey centenary (1907-2007), 81, 762*
reception of English law abroad (book review), 82, 

218–219
reform of justice system, 80, 416
role in State constitutional affairs, 78, 798*
sentencing, 80, 551
tribunals, 80, 416
wasted costs, 78, 818

United Nations 
Committee against Torture, 78, 315
High-level Panel on Threats, Challenges and Change, 

79, 278*
Human Rights Committee

Bakhtiyari Case, 79, 334*
post-conflict redevelopment of Iraq, 77, 795
sanctions (book review), 82, 808–810
use of force in Iraq, 77, 283, 413, 563

United Nations Declaration on Indigenous Peoples 
adoption, 82, 306–311*

background, 82, 306–307
legal issues, 82, 307–310

collective rights, 82, 308

cultural identity, 82, 308–309
right to lands and self-determination, 82, 309–310
so-called veto power, 82, 310

United States 
agency law in cyberspace, 80, 157
alien tort statute review, 78, 628*
Christmas, 80, 148, 283
collateral litigation, 78, 819
commercial code, 80, 646
confiscation of money, debt owed in NSW, 78, 641
detained combatants, 78, 769
enforcement of judgments, 80, 361*
erosion of rule of law in, 77, 424
foreign prisoners held at Guantánamo Bay, 80, 232* – 

see also Terrorism
Johnson v Eisentrager, 80, 235
judicial review of government action during war (inter 

arma silent leges), 80, 233
Rasul v Bush, 80, 237

insurance, duty of good faith, 80, 387*
Iran and, International Court of Justice, 78, 369*
judicial review, 82, 828–831*`
military commissions, 82, 636–648*
military tribunals, 80, 553
outsourcing of legal process to India, 80, 9
public offerings of securities, 79, 413*
securities laws, 77, 293
shareholder nominations of directors, 78, 311*
Supreme Court 

appointment process (book review), 82, 417–418
selection process, 79, 471; 80, 147

surf related cases, 77, 113

University Law Reviews – see Law Journals/Reviews

Unjust Enrichment – see also Restitution
Australian and English law, 79, 507*
knowing receipt, 80, 765*

conventional approach, 80, 772
duality of claims approach, 80, 775

Bryan’s analysis, 80, 777
future of recipient liability, 80, 780
Say-Dee v Farah, 80, 766

later proceedings, 80, 768
strict liability approach, 80, 774

overpayment of tax, 81, 150
Sabemo case, 81, 788
volunteer innocently receiving property, 80, 172

Unrepresented Claimants – see Self-Represented Liti-
gants
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V

Vanuatu
financial schemes, 79, 600

Vehicles and Traffic 
cost of repairs to motor vehicles, 81, 788
culpable driving

sentences (Vic), 79, 665
driver’s use of mobile phone, 79, 559
expert evidence in small motor car cases, 81, 311
licence plates, rights of property in holder, 80, 652
parking, and street trading, 81, 19
road closures after accidents, 80, 211
taxis, when available on rank, 81, 452
unlicensed drivers, 81, 367
vehicles driven for hire or reward, 79, 339

Vendor and Purchaser – see also Contract for Sale of 
Land; Conveyancing; Purchase Money

co-purchasers in breach, 81, 60
death of party before registration, 79, 540
defect in title, 78, 163
limitations on equitable intervention against vendors, 79, 

122*
misrepresentation, relations with neighbours, 78, 89
notices to complete, 78, 309
off the plan unit purchase, 79, 44
penalties, 80, 153
personal equity, 78, 500
possessory title, 78, 230
pre-emption, 78, 231
resale following purchaser’s default, 78, 309
vendor as trustee, 80, 88
vendor’s duty of disclosure, 78, 89, 430
vendor’s obligations to “proceed with all due expedi-

tion”, 78, 232

Victims of Crime 
involvement with sentencing, 77, 633
no police duty of care, 79, 423
prosecutor’s role, 81, 7
sex crime complaints, 80, 150
statements, 77, 270
trauma of cross-examination, 79, 329

Victoria 
Bar Council

annual report, 77, 632; 78, 697; 79, 743
appointments, 77, 168
elections, 77, 800; 78, 709; 79, 756; 80, 807

Civil Justice Review, 82, 509
court system, 78, 765
mediation, 82, 199–200

Melbourne Legal Precinct Master Plan, 79, 537
Senior Counsel – see Senior Counsel
Supreme Court – see Supreme Court (Vic)

Vilification 
anti-vilification legislation, 79, 408
race (UK)

“foreigners”, 80, 356
gaol cell as “home”, 81, 736
postal campaign, 80, 506
public communication systems, 80, 570

religious – see Religious Vilification

Voluntary Associations – see Political Parties

Voluntary Manslaughter 
R v Lavender, 79, 286

W

Warranties 
multinational corporations, 80, 149

Warrants 
other States as “land beyond the seas”, 78, 174

Websites – see Internet

Western Australia 
Bar Association elections, 77, 168
Chief Justice, 80, 487
Court of Appeal

establishment, 79, 71, 419
Supreme Court – see Supreme Court (WA)

Whistleblowing 
insurance industry, 77, 614*

Wills – see also Advancement; Executors and Adminis-
trators; Probate; Succession

beneficiary predeceasing testator, statutory modification 
(Qld), 80, 225

capacity, assessment, 78, 720
condition that beneficiary attend Alcoholics Anonymous, 

77, 645
construction (book review), 82, 217
“cut off with a shilling”, 80, 344
delegation of will-making power, rectification, 82, 

832–833
forfeiture

if challenge, 77, 646
killer of testator, 77, 350

forgery, attesting witness denies will, 81, 735
forms, 77, 350
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Wills – continued
freedom of testation, 80, 344
gift of property owned by company controlled by testa-

tor, 82, 446
gift to trustee company, 77, 801
incapable persons, 77, 27
inofficious testaments, 80, 344
merely appointing executor, invalid, 78, 450
mutual, removal of executrix, 82, 760
options in, 77, 432, 78, 780
purchase under testamentary option

resuscitating after declining, 79, 412
time not of the essence, 79, 412

rectification
costs of proceedings, 79, 31

statutory, for persons lacking capacity, 80, 68*
cases, 80, 71
history, 80, 68

Australian developments, 80, 70
English initiatives, 80, 68

Victorian legislation, 80, 73
Western Australian developments, 80, 72

compared with English legislation, 80, 73

Witnesses 
anonymity and right to fair trial, 82, 605–606, 667–668
cost orders against, 80, 94
credibility of evidence, 80, 655*
discrepancy in expression of evidence, 81, 57
familiarisation (schooling), 80, 16, 92
keeping in custody, 81, 385

Women 
crime, 77, 205
grievous bodily harm, death of foetus, 78, 374
judges’ appointments, 78, 7, 79
legal practitioners, 77, 562; 78, 85

equal opportunity briefing policy, 78, 360
Queensland, 80, 151

rape by, 77, 225
senior counsel, 80, 635, 638

Words and Phrases – see also Legal Language
“accident”, 81, 160
“and”, 79, 212
“appeal”, 81, 932
“Commonwealth”, 81, 199, 712
“copy”, 80, 18
“crony”, 81, 148
“equity’s darling”, 80, 792
“exceptional circumstances”, 82, 319
“farm”, 81, 375
“forced marriage”, 81, 303
“games of chance”, 82, 448

“in private”, 80, 223
“industrial dispute”, 81, 589
“insecticide”, 80, 650
“inveigling”, 81, 226
“issue waiver”, 82, 338–348*
“justice”, 79, 74
“laches”, 81, 70
“levying war”, 81, 97
“matters”, 81, 197
“meeting”, 81, 737
“misunderstanding”, 81, 226
“or”, 79, 212
“party”, 81, 198
“person”, 79, 764
“policy”, 82, 326–328
“probable”, 80, 511
“public worship”, 81, 159
“resettlement”, 80, 260
“rixatrix”, 81, 226
“setting aside”, 81, 932
“ship”, 81, 450
“suspect”, 81, 849
“technicality”, 81, 147
“termination”, 81, 932
“torture”, 81, 159
“week”, 80, 223”, 81, 787
“whore”, 82, 433

Workers’ Compensation 
New South Wales Bar, downsizing, 78, 82
New South Wales Compensation Court, abolition, 78, 

157, 439

World Trade Organization 
decision enforcement

Australia’s international trade claims, 81, 802*
EC – Sugar dispute, 81, 806
EC – Trademarks dispute, 81, 808

dispute settlement
Australia’s proposed reforms to, 81, 810

Y

Yugoslavia 
International Criminal Tribunal for the Former Yugosla-

via (ICTY), 79, 432
status, 77, 95

Z

Zimbabwe 
statement by Judicial Conference of Australia, 77, 81, 

271
correspondence, 78, 494
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AUSTRALIAN LAW JOURNAL REPORTS

Volumes 77 - 82

ABORIGINALS 
land rights, native title, traditional laws and customs, 77 ALJR 56
land rights under legislation

New South Wales
Aboriginal Land Council, legislative control over use of assets, mandatory requirements relating to accounts and 

audit, 82 ALJR 345
claim to Crown land, “lawfully used or occupied”, use, surplus land and building, preparations for sale, 82 ALJR 

1505
Northern Territory

grant in fee simple to Land Trust, tidal waters within grant boundaries, marine buffer zone adjoining grant, meaning 
of “Aboriginal land”, offence of entering and remaining, defences, Commonwealth and Territory laws regu-
lating or authorising entry, fishing inside grant boundaries by non-owners, rights to fish, at common law, by 
statute, 82 ALJR 1099

unalienated Crown land
compulsory acquisition of land, acquisition “for any purpose whatsoever”, limitations implied into grant of 

power, acquisition of “native title” in order to sell or lease land, acquisition for purpose of conferring rights 
and interests in land on others, whether acquisition for non-governmental purpose permissible, purpose 
enabling exercise of powers conferred upon executive, 82 ALJR 899

extinguishment of native title by compulsory acquisition, Federal requirements for valid extinguishment of native 
title rights, “all non-native title rights”, equality of treatment between native and non-native title rights, no 
requirement for native title rights to subsist concurrently with non-native title rights, 82 ALJR 899

prerogative writs and orders, certiorari, grounds for certiorari to quash, fraud, third party fraud, false advice given to 
applicant, resulting in non-appearance at hearing, whether fraud on decision-maker, availability of judicial 
review, 81 ALJR 1401

ADMINISTRATIVE LAW – see also FREEDOM OF INFORMATION; JUDICIAL REVIEW
Administrative Appeals Tribunal (Cth), powers and functions, correct or preferable decision, basis for making assess-

ment, relevant time for consideration, statutory interpretation, cautions, conditions for lifting, power to 
impose, 82 ALJR 1147

administrative tribunals, functions of tribunals, administrative review, Australian Competition Tribunal, extent of power 
to make decisions, 81 ALJR 1868

APPEAL AND NEW TRIAL – see also CRIMINAL LAW
appeal

general principles
interference with discretion of court below

New South Wales, judicial advice, identification of error in exercise of discretion, 82 ALJR 1425
qualification of expert witness, resolution of competing evidence, experts known and well-respected by court, 

in-court statement to this effect, whether breach of procedural fairness, consequence of failure to accord 
procedural fairness, 80 ALJR 458
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APPEAL AND NEW TRIAL  – continued
appeal – continued

interference with judge’s findings of fact
credibility of witnesses

expert medical evidence, 77 ALJR 1598
expert reports, appeal by way of rehearing, 77 ALJR 989
invocation of credibility in findings of fact not automatic bar against performance of appellate review, 77 ALJR 

1934
functions of appellate court

concurrent findings principle, not applicable, 81 ALJR 1773
negligence, rejection of evidence, 78 ALJR 572
where inferences of fact involved, where facts not in dispute, and inferences obvious, 82 ALJR 1135

miscarriage of justice, where result of trial not affected, 78 ALJR 797
points and objections not taken below, 77 ALJR 1598

when not allowed to be raised on appeal, questions not raised on pleadings or in argument, particular cases, motor 
vehicle accidents, New South Wales, consequences of keeping proper lookout, possibility of less severe 
injuries, onus on applicant not discharged, 82 ALJR 1524

general principles
interference with judge’s findings of fact, functions of appellate court, findings on issue of negligence, appellate 

revision of fact-finding, at trials conducted by judges sitting alone, pedestrian walking on roadway at night 
in dark clothing, bus driver’s failure to brake or swerve to avoid pedestrian, primary judge’s finding of neg-
ligence on part of bus driver and bus owner, whether open to appellate court to reverse decision of primary 
judge, 79 ALJR 452

points and objections not taken below, when not allowed to be raised on appeal, questions not raised on pleadings or in 
argument, test for being able to rely upon ground belatedly, only where risk of miscarriage of justice created 
by failure of appeal court below to consider ground, reasons why no miscarriage in present circumstances, 
79 ALJR 1171

right of appeal, when appeal lies, error of law, denial of natural justice, procedural fairness, success of prospective ap-
peal, consideration of substantive issues, 79 ALJR 881

new trial
appeal from civil jury verdict, defamation, series of answers to series of questions, 77 ALJR 1657
in general and particular grounds, fresh evidence, nature and probable effect of evidence, incapable of justifying new 

trial, evidence and any expert commentary that might be obtained were not of such kind or quality as to 
warrant different result, 79 ALJR 1104

practice and procedure
New South Wales, powers of court

new trial, to order that retrial be on basis that factual issues already determined, 79 ALJR 1816
substituted verdict or judgment, appeals from jury verdicts in negligence proceedings, 79 ALJR 565

Victoria, when appeal lies, by leave of court, interlocutory orders and judgments, evidence, prohibition of publication 
of evidence, whether leave to appeal required, 79 ALJR 881

AVIATION 
carriage by air

carrier’s liability, death or personal injury of passenger
on domestic flight

liability under Civil Aviation (Carriers’ Liability) Act (Cth), Pt IV, passenger sustained personal injury while dis-
embarking from aircraft, claims made in tort and contract, limitation periods, extinguishment, “if an action 
is not brought”, amendment to pleadings, 79 ALJR 1407

statutory rights enforceable by deceased passenger’s family, “extinguished”, construction, 79 ALJR 1389
on international flight, definition of “accident”, deep venous thrombosis, failure to warn as “accident”, need for 

external event or happening, failure to warn constituted non-event, non-event not “accident”, 79 ALJR 1215
construction of standard form air waybill, 78 ALJR 508
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B
BAILMENTS 

particular bailments, pawn, licensing, carrying on business of pawnbroker, character of transactions, pawn or chattel 
mortgage, meaning of “pawn”, purposive construction, bailment of personal property as security for debt, 
79 ALJR 1121

BANKRUPTCY 
administration of property

effect of bankruptcy on antecedent transactions
settlements, rollover of superannuation entitlements, 77 ALJR 1292
transfers to defeat creditors and fraudulent dispositions

purpose of debtor, “main purpose”, sufficient evidence to prove purpose, 80 ALJR 589
transfer or disposition of property, bankrupt husband, joint tenancy with wife, severance by bankrupt, tenancy-in-

common created, proceeds of sale of share of wife, whether part of bankrupt’s estate, 80 ALJR 1588
proof of debts, what debts provable

costs, indemnity costs order, made after commencement of bankruptcy, whether arising from prior obligation, 
underlying judgment debt provable, discretionary nature of costs orders, whether contingent liability or 
incidental to provable debt, 82 ALJR 173

damages, unliquidated damages, judgment for breach of Corporations Law (Qld) s 995(2), 80 ALJR 132
petition and sequestration order, effect of bankruptcy on property and proceedings, actions by and against bankrupt, 

stay of proceedings against bankrupt after presentation of petition, other matters, costs, order made after 
commencement of bankruptcy, relationship to provable judgement debt, relevance, whether contingent on, 
incidental to or arising from prior obligation, applicability of leave requirement, 82 ALJR 173

proceedings in connection with sequestration, bankruptcy notice, form and contents of bankruptcy notice, compliance 
with prescribed form, misdescription of statutory provision, effect upon validity of notice, 80 ALJR 679

C
CARRIERS 

agreement for international carriage of goods by air, damage occurred outside boundary of airport, whether Warsaw Con-
vention or standard form air waybill limited liability, 78 ALJR 508

railways, railway authorities, rail access regime, commercial use of railway infrastructure, 82 ALJR 1491

CHILD WELFARE – see FAMILY LAW AND CHILD WELFARE

CITIZENSHIP, IMMIGRATION AND EMIGRATION  – see also CONSTITUTIONAL LAW
aliens, meaning of, 77 ALJR 1, 78 ALJR 1383
citizenship, loss of citizenship on acquisition of another nationality, Papua New Guinea, sovereignty, unilateral loss of 

Australian citizenship, 79 ALJR 1309
citizenship and nationality, plaintiff children born in Australia to non-resident parents, declarations sought that plaintiffs 

acquired and retained Australian citizenship and nationality, deportation, power of Commonwealth to make 
laws with respect to citizenship, “citizenship”, “the people of the Commonwealth”, 80 ALJR 125

deportation
arrest and detention, power to detain, immigration detention, nature of power, decisions cancelling respondent’s visa 

unlawful, reasons why subsequent detention not unlawful, whether officers had knowledge or reasonable 
suspicion that respondent was unlawful non-citizen, 79 ALJR 1534

non-citizens
challenging decision of Minister to cancel visa, 77 ALJR 1829
child born in Australia to non-citizen parents, meaning of “aliens”, 78 ALJR 1383

entry permits and change of status
review of decision to refuse or cancel visa, privative clause decisions, jurisdiction, 77 ALJR 454
visas for non-citizens, special purpose visas, application for special purpose visa, form of, validity of issue of visa, 

where not made by, or with consent of, person to whom issued, conditions attached to visa, validity of, 
power to impose conditions, severance of conditions, 79 ALJR 1484
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CITIZENSHIP, IMMIGRATION AND EMIGRATION – continued
immigration

cancellation of visas, character test, power to cancel, restrictions on power, reasons why power not restricted by power 
to deport, considerations relevant to cancelling visas, existence of another visa, 81 ALJR 1

categories of visas
absorbed person visas, transitional (permanent) visa, holding both visas simultaneously, possibility of, whether 

absorbed person visas subject to power to cancel, 81 ALJR 1
refugee and humanitarian visas

definition of refugee
effectiveness of state protection, relocation test, 81 ALJR 1679
fear of persecution

internal relocation principle, consideration of, textual foundations for relocation test, reasonableness, 81 
ALJR 1659

serious harm, threat to person’s life or liberty, past threats, communication of intention, future harm, gravity 
of threat, requisite well-founded fear, 81 ALJR 475

“well founded”, 81 ALJR 1679
membership of particular social group, group being family subject to blood feud, alternatively, Albanian citi-

zens subject to customary law, 81 ALJR 485
exclusion of protection, cessation of protection, protection visas, consideration of protection obligations, changed 

circumstances in country of origin, temporary protection visa granted, where permanent protection visa 
refused, construction of Migration Act 1958 (Cth), s 36, proper approach to construction of Migration Act 
and Convention relating to the Status of Refugees, 81 ALJR 337

protection visas, application for permanent visa on expiry of temporary visa, relationship between visa scheme 
in Migration Act 1958 (Cth) and protection obligations under Convention, effect of application of refugee 
status to applicant when temporary visa issued, relevance of Convention provision for cessation of refugee 
status when subsequent visa application under consideration, whether Convention provisions for applica-
tion and cessation of refugee status impose same test, whether a reversed onus renders Convention applica-
tion and cessation provisions different in effect, whether application for permanent visa duly considered by 
Refugee Review Tribunal, 81 ALJR 304

student visa, language skill qualifications, “test score” if more than one test undertaken within relevant period, 81 
ALJR 905

review
grounds of review, jurisdictional errors, decisive, factual finding by tribunal, no jurisdictional error, 81 ALJR 475
Refugee Review Tribunal

conduct of review
hearings

meaning of hearing “in private”, contrasted with “in public”, presence of other persons making common 
cause, 80 ALJR 1599

natural justice, additional live issues, applicant’s unawareness of, 81 ALJR 515
non-appearance by applicant, natural justice requirements. 81 ALJR 1401

information to be presented to applicant, what amounts to information, nature of reason why information would 
affirm decision under review, 81 ALJR 1190

errors of law, 78 ALJR 180
immigration status, unlawful non-citizens

detention and removal from Australia
conditions in detention, conditions reasonably capable of being seen as necessary for migration control purposes, 

punitive conditions, relevance of, 78 ALJR 1056
stateless person, unsuccessful application for visa, no real prospect for removal in reasonably foreseeable future, 

indefinite detention, 78 ALJR 1099, 78 ALJR 1156
detention of children of unlawful non-citizens, jurisdiction of Family Court of Australia to order Minister to release 

children, 78 ALJR 737
power to detain children, parens patriae jurisdiction of High Court of Australia, 79 ALJR 43

migration, immigration assistance, disciplinary actions, review of disciplinary orders, relevant time for consideration, 
statutory interpretation, cautions, conditions for lifting, power to impose, 82 ALJR 1147
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refugees
application for protection visa, fear of persecution for reason of membership of particular social group, 77 ALJR 1088
genuine fear of persecution, persecution, concept of persecution, religious persecution, review of protection visa 

decisions, procedural fairness, rules of natural justice, jurisdictional error, whether wrong legal question 
asked, real chance test, categorisation of refugee into class of non-persecuted Iranian Christians, validity of 
category, 79 ALJR 1142

judicial review at common law, procedural fairness, 77 ALJR 1165
matters relating to granting of refugee status, safe third countries, right to enter and reside in third country, Australia’s 

protection obligations, 79 ALJR 609
membership of family unit where one member already granted visa, procedural fairness, 77 ALJR 437
particular social group

able-bodied young men from Afghanistan, genuine fear of persecution, 78 ALJR 854
homosexual men in Bangladesh, well-founded fear of persecution, 78 ALJR 180

review by Federal Court of Australia, persecution by non-State actors, religion, Jehovah’s Witness, factual finding, 78 
ALJR 678

review of protection visa decisions
criteria, 77 ALJR 437
procedural fairness

rules of natural justice
failure to disclose adverse information, allegations against appellant in letter before tribunal, whether proce-

dural fairness required disclosure of existence or contents of letter, public interest in non-disclosure, whether 
tribunal’s statement that it gave no weight to adverse information significant, 80 ALJR 228

Refugee Review Tribunal, judicial review, inordinate delay, approximately five years between lodging applica-
tion and reasons, jurisdictional error, relevant principles, 80 ALJR 367

Refugee Review Tribunal, use of adverse information, duty to inform applicant in writing, failure to give writ-
ten invitation to comment, jurisdictional error, 79 ALJR 1009

right to be heard, Applicant NAFF of 2002 v Minister for Immigration and Multicultural and Indigenous Af-
fairs, 79 ALJR 397

tribunal accepted for purposes of decision that respondent suffered from post-traumatic stress disorder, 78 ALJR 
992

valid application of review and extension of time to seek review, lodging application for review within prescribed 
time, when time begins to run, when applicant notified of decision, meaning of “notified of decision”, 79 
ALJR 94

scope of judicial review, matter remitted to Refugee Review Tribunal, 77 ALJR 786

COMMUNICATIONS LAW 
telecommunications, infrastructure, copper wire network, local loops, ownership, qualifications, reservation in vesting 

statute, third party access, exercise of right, whether amounting to acquisition of property, 82 ALJR 521

COMPANIES AND CORPORATIONS 
civil penalty proceedings, disqualification order, privilege against self-exposure to penalty, purpose of proceedings, 

relevance of factors taken into account in criminal jurisdiction, 78 ALJR 1354
constitution and replaceable rules, effect as contract, contract between company and member, contract to pay dividend, 

company not bound to recognise rights in respect of securities, obliged to pay dividend only to member-
ship as at record date for dividend, equitable assignment by member of right to receive dividend effective 
as between member and assignee, assignee’s notice of assignment and direction to pay ineffective against 
company, 82 ALJR 127

corporate finance, shares, dividends, payable out of profits, distinction between company law concept and capital gains 
tax concept of profit, 80 ALJR 202

corporations, management and administration, directors and other officers, criminal and statutory civil liability of offi-
cers, duties to act honestly and exercise care and diligence, respondents were directors and sole shareholders 
of company, company wound up, alleged novation of director’s debt to company, improper use of position 
to gain personal advantage or cause detriment to company, circumstances where shareholders may ratify 
breach of director’s duties, unfair preferences, meaning of “impropriety”, 79 ALJR 993
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COMPANIES AND CORPORATIONS – continued
directors, fraudulent application of, 77 ALJR 1047
financial services and markets, financial markets, operating rules, listing rules: operation and effect, dividends, share-

holdings as at recording date, 82 ALJR 127
management and administration, directors and other officers, criminal and statutory civil liability of officers, improper 

use of position, gaining advantage for an associated entity, 80 ALJR 405
share capital, shares, dividends, declaration of dividend, fixing amount of dividend and time for payment, when debt 

arises, replaceable rule excluded, construction of replacement rule in constitution, 82 ALJR 127
status of corporation as independent entity, whether corporation can be liable for injury to director sustained while acting 

in capacity of employee, 78 ALJR 907
supervision, Australian Securities and Investments Commission (and its predecessors), investigations and information 

gathering, consequences, causing civil proceedings to be commenced, whether proceedings were “matter”, 
construction and validity of transitional, 80 ALJR 1606

takeovers, review, Takeovers Panel and its predecessors, no unconstitutional conferral of judicial power, 82 ALJR 382
voluntary administration, deeds of company arrangement, creditors on whom binding, mutual debts, contractual arrange-

ments for settlement, modification of normal creditor/debtor relationship, priorities between creditors in 
administration, how affected, public policy considerations, 82 ALJR 419

winding up
conduct and incidents of winding up

effect of winding-up on other transactions, voidable transactions, procedure, limitation period, extension of time for 
service, 81 ALJR 507

ranking of claims, priorities
claim by shareholder arising before relevant date, misleading or deceptive conduct, deceit, breach of continuous 

disclosure obligations, admissibility of claim to proof against company, shareholder’s capacity as company 
member, nature of claim, 81 ALJR 525

proceeds of insurance and reinsurance, contracts of reinsurance, application of Corporations Act 2001 (Cth) 
s 562A, 80 ALJR 733

in insolvency, statutory demand
application to set aside demand, genuine dispute as to indebtedness, assessing genuineness, alleged tax debt ground-

ing demand, proceedings for review of assessment on foot, statutory provisions deeming assessment im-
mune from dispute, no “genuine dispute”, no “other reason” to set aside, 82 ALJR 1411

extension of time to comply with demand, expiry of time for compliance, whether extension can be granted thereaf-
ter, 82 ALJR 564

CONSTITUTIONAL LAW (CTH) – see also ELECTIONS; TERRITORIES
construction of Constitution, effect of rules of international law, 78 ALJR 1099, 78 ALJR 1156
defence, discipline of members of military serving overseas, commission of offence while on recreational leave, trial by 

general court martial before Australian military tribunal, 78 ALJR 1451
executive power, to request extradition from foreign state, 77 ALJR 980
exclusive powers of Commonwealth Parliament, place acquired by Commonwealth for public purposes, subsequent 

State laws
disposition of place by Commonwealth, application of State laws after disposition, imposition of land tax, 78 ALJR 87
whether State law applied on enactment, applicability of State law after disposition, rates and charges levied on land, 

78 ALJR 101
external affairs power, implementation of treaties and conventions, suppression of slavery, interpretation, Common-

wealth criminal law, appropriate and adapted, law valid, 82 ALJR 1334
freedom of political communication

freedom of association, freedom of privacy, whether contravened, 78 ALJR 1279
State election, qualified privilege, malice, consistency and compatibility with common law, 77 ALJR 292
validity of Vagrants Act (Qld) s 7(1)(d), 78 ALJR 1166

legislative powers
elections and related matters, whether rules consistent with constitutional concept of direct choice by the people and 

representative government, 78 ALJR 1279
power to act contrary to separation of powers doctrine, 78 ALJR 977
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question involving validity of Act, 78 ALJR 464
vesting of federal jurisdiction in State courts, 78 ALJR 1519
whether legislative provisions enacted contrary to principles in Kable, 78 ALJR 1483

naturalisation and aliens
law empowering removal of non-citizens, refugee not naturalised permanent resident of Australia for many years, 77 

ALJR 1
meaning of “aliens”, child born in Australia to non-citizen parents, 78 ALJR 1383
scope of aliens power, cancellation of applicant’s visa by Minister, 78 ALJR 203
statute providing for indefinite detention, 78 ALJR 1099, 78 ALJR 1156

nature and scope of Commonwealth powers, judicial power of Commonwealth, statute providing for indefinite detention, 
78 ALJR 1099, 78 ALJR 1156

non-judicial organs of government
Crown

administrative machinery of government
collection, appropriation and expenditure of public money, prospective industrial relations legislation, govern-

ment advertising campaign, validity of appropriation, statutory construction, statutory outcomes, portfolio 
budget statements, role of, “departmental item”, “departmental expenditure”, meaning of, 80 ALJR 247

statutory corporations and bodies exercising governmental or public functions, application of principles of Crown 
immunity, “is for the purposes of any Act, a statutory body representing the Crown”, statutory immunity 
provided for “the Crown in right ... of the State”, correlation between “representing the Crown” and “the 
Crown”, reasons why representative of the Crown not immune, 79 ALJR 1789

immunities, prerogatives and privileges
dismissal at pleasure, of Crown servants, 79 ALJR 1581
freedom from interference by courts, availability of prerogative writs and other relief, income tax assessment, 

Commissioner’s failure to comply with statute, statutory protection, whether jurisdictional error in assess-
ment, 82 ALJR 1177

when bound by statute, extent of Crown immunity, trading corporation contracting with Crown, whether Crown im-
munity extends to corporation, 81 ALJR 1622

legislature
elections and related matters, enrolment of voters, entitlement, disqualification, prisoners, validity of legislation, 81 

ALJR 1830
legislation and legislative powers

extraterritorial operation of legislation
inconsistency of State laws, choice of law rules, motor vehicle accidents, whether New South Wales legislation 

spoke to litigation undertaken in County Court of Victoria, 80 ALJR 646
legislation involving offences and penalties, legal practitioners, New South Wales, statutory advertising restric-

tions, personal injury services, whether legislation overreaches New South Wales’ legislative power, 79 
ALJR 1620

insurance power, “State insurance” exception, workers’ compensation insurance, Victoria, compulsory scheme 
administered by Victorian WorkCover Authority, national employer licensed under Commonwealth workers’ 
compensation scheme, employing staff in Victoria, effect of licence, whether amounting to statutory intru-
sion into State insurance, meaning of “State insurance”, Commonwealth Act, validity, characterisation of 
law, whether properly an Act “with respect to insurance”, 81 ALJR 729

operation and effect of Commonwealth Constitution
construction of the Constitution, reference to American decisions, Commerce Clause decisions, before 1900, 82 ALJR 

600
defence power relationship to other provisions of Constitution, military discipline, military tribunals, source of judicial 

power, whether exercising judicial power of Commonwealth, 81 ALJR 1259
exclusion of State and territory laws, whether Workplace Relations Act 1996 (Cth), s 16 as amended amounts to a bare 

attempt to limit or exclude State legislative power, whether s 16 impermissibly curtails capacity of States to 
function as governments, whether s 16 is constitutionally valid, 81 ALJR 34

external affairs power
extradition, no necessity for treaty obligation, 80 ALJR 1399
geographic externality principle, consideration of possible lacuna in legislative powers, 80 ALJR 1036
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CONSTITUTIONAL LAW (CTH) – continued
operation and effect of Commonwealth Constitution – continued

general matters
construction of the Constitution, Parliamentary elections, franchise, legislative power to restrict, 81 ALJR 1830
nature and scope of Commonwealth powers, separation of powers

judicial power of the Commonwealth, 81 ALJR 1155
regulatory body’s statutory powers of disqualification, constitutional validity of, chameleon principle, consider-

ation of, 81 ALJR 1175
validity of “anti-terrorism” laws, imposition of interim control order, protection of public from “terrorist act”, role 

of federal courts, judicial powers and functions, supported by express or implied heads of legislative power, 
defence, external affairs, referral by States, nationhood, 81 ALJR 1414

inconsistency of laws, general principles and observations, legal practitioners, New South Wales, statutory advertising 
restrictions, personal injury services, federal rights and remedies, inconsistency, 79 ALJR 1620

industrial law
whether Workplace Relations Amendment (Work Choices) Act 2005 (Cth) is valid, whether s 51(xxxv) confines or 

otherwise prevents s 51(xx) being a valid basis for laws with respect to industrial matters, 81 ALJR 34
whether Workplace Relations Amendment (Work Choices) Act 2005 (Cth) which amended Workplace Relations Act 

1996 (Cth) is constitutionally valid, amending Act altered primary constitutional basis of Workplace Rela-
tions Act 1996 (Cth) so as to place reliance on Constitution s 51(xx) instead of s 51(xxxv), 81 ALJR 34

naturalisation and aliens
children born in Australia to foreign nationals, no entitlement to Australian citizenship, meaning of “aliens”, power 

of Commonwealth to remove from Australia, consideration of concept of “constitutional citizenship”, 80 
ALJR 1146

plaintiff children born in Australia to non-resident parents, declarations sought that plaintiffs acquired and retained 
Australian citizenship and nationality, deportation, “citizenship”, “the people of the Commonwealth”, power 
of Commonwealth to make laws with respect to citizenship, validity of Australian Citizenship Act 1948 
(Cth), 80 ALJR 125

validity of legislation authorising detention of aliens, detention of children, whether contrary to doctrine of separa-
tion of powers, 79 ALJR 43

nature and scope of Commonwealth powers, separation of powers, judicial power, penal laws, extradition laws, deten-
tion pending determination of surrender, “exceptional cases”, 80 ALJR 1399

powers with respect to property, power to acquire property on just terms
acquisition of property, inchoate rights, telecommunications network, line sharing services, formerly public prop-

erty, reservation in vesting statute, 82 ALJR 521
forfeiture of superannuation, corruption offence by public servant, provision of “just terms” not required, 80 ALJR 

886
principles of constitutional interpretation, extent of use to which Convention Debates can be used to interpret Consti-

tution, relevance of failure of proposals to alter Constitution by referendum, 81 ALJR 34
regulation-making powers, whether Workplace Relations Act 1996 (Cth), ss 356 and 846(1) together empower 

Governor-General to make regulations specifying matters to be “prohibited content” without expressly 
stipulating any relevant criteria, whether regulation-making power is a law with respect to any identifiable 
head of Commonwealth legislative power, 81 ALJR 34

relationship between Commonwealth and States generally
effect of Commonwealth law on States, extradition to foreign states, procedure, statutory regime, State-appointed 

magistrates, exercise of functions as personae designatae, executive arrangements between Commonwealth 
and State governments, whether invalid incursion into State legislative function, 82 ALJR 680

effect of State laws on Commonwealth, institutional integrity of State courts, improper interference by executive 
in judicial process, State law restricting court’s use of confidential information, State law not empowering 
executive to constrain court, relevance of availability of claim to public interest immunity, 82 ALJR 454

relationship between s 51(xx) and s 51(xxxv), whether s 51(xxxv) represents totality of federal Parliament’s power to 
make laws with respect to industrial relations, except in relation to employees of the Commonwealth and 
other limited categories of employees, whether s 51(xxxv) contains a positive prohibition to which s 51(xx) 
is subject, 81 ALJR 34

restrictions on Commonwealth and State legislation
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discrimination between residents of different States (Constitution, s 117), resident of New South Wales, liability for 
indemnity of Transport Accident Commission, 80 ALJR 646

freedom of interstate trade, commerce and intercourse, interference with interstate trade, commerce and intercourse
ambit of protection, discriminatory laws, gaming and wagering, prohibitions and restrictions, operation of betting 

exchange, publication of racing fields without authorisation, proportionality to mischief, protectionism, 
82 ALJR 600

particular activities, gaming and wagering, telephone and internet betting, operation of interstate betting ex-
change, publication and supply of racing fields, 82 ALJR 600

rights and freedoms implied in Commonwealth Constitution, freedom of political communication, general prin-
ciples, freedom of interstate trade, commerce and intercourse, interference with interstate trade, commerce 
and intercourse, ambit of protection, discriminatory laws, legal practitioners, New South Wales, statutory 
advertising restrictions, personal injury services, whether unacceptable burden on interstate trade and com-
merce, or intercourse, whether freedom of political communication impermissibly burdened, 79 ALJR 1620

s 51(xxxv), whether Workplace Relations Act 1996 (Cth), Sch 6 as amended by Workplace Relations Amendment 
(Work Choices) Act 2005 (Cth) is supported by Constitution, s 51(xxxv), 81 ALJR 34

service and execution of process and judgments, tribunals, investigative functions, extra-jurisdictional service of sum-
mons, validity of service, 80 ALJR 860

State Constitutions, powers and laws, saving powers of State Parliaments, appointment of magistrates, conferral of 
functions, extradition proceedings under Commonwealth law, magistrates’ functions as personae designatae, 
nature of conferral, Commonwealth statute law and executive arrangements, whether amounting to incur-
sion on State legislative power, 82 ALJR 680

territories power, whether Constitution, s 122 supports a law applying to any body corporate incorporated in a Terri-
tory and any person or entity that carried on an activity in a Territory so far as the person or entity employed 
an individual in connection with the activity, 81 ALJR 34

validity of laws of the Commonwealth, interpretation of Workplace Relations Act 1996 (Cth), s 149(1)(d), scope of 
Commonwealth’s law-making powers relating to industrial relations, 79 ALJR 679

whether Constitution, s 51(xx) confers power upon federal Parliament to regulate employment relationship between 
s 51(xx) corporations and their employees, whether, to be supported by s 51(xx), the fact that a corporation 
is a foreign, trading or financial corporation must be significant in the way in which the law relates to it, 
whether it is sufficient for the law to be characterised as a law with respect to constitutional corporations 
that it singles out constitutional corporations as the object of statutory command, whether s 51(xx) is con-
fined in its operation by reference to terms of s 51(xxxv), 81 ALJR 34

whether Workplace Relations Act 1996 (Cth), s 117 which empowers Australian Industrial Relations Commission to 
restrain a State industrial authority from dealing with certain matters was contrary to Constitution, s 106, 
whether s 117 impermissibly impairs capacity of States to function as governments, whether s 117 is sup-
ported by Constitution, s 51(xx), 81 ALJR 34

postal, telegraphic, telephonic and other like services, valid exercise of power, inconsistency with State laws, 78 ALJR 704
relationship between Commonwealth and States

construction of State Acts subject to Constitution and severability, 77 ALJR 1566
effect of Commonwealth laws on States

constitutional requirement for trial of indictable offences, applicability to trial of drug offences under State law, 78 
ALJR 797

superannuation contributions surcharge on State judge’s pensions, 77 ALJR 491
joint Commonwealth and State legislative schemes, indictable offences, trial by jury, reduction of number of jurors, 77 

ALJR 967
taxation

laws imposing taxation, laws to deal only with taxation, laws dealing with more than one subject of taxation, restric-
tions on Commonwealth and State legislation, provision of preference to one State over another, places 
acquired by the Commonwealth for public purposes, application for State taxing laws to Commonwealth 
places, assessment of stamp duties, 79 ALJR 146

taxation power, invalid excise imposed by State, 77 ALJR 1566
territories

Norfolk Island, Legislative Assembly, Australian citizenship as prerequisite for voting for, and membership of, validity 
of laws establishing prerequisite, 81 ALJR 971
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CONSTITUTIONAL LAW (CTH) – continued
territories – continued

Northern Territory, legislature, legislative power, statutory amendment, acquisition of property on just terms, 81 ALJR 
1388

Papua New Guinea, power to legislate, validity of legislation, unilateral loss of Australian citizenship by virtue of 
statute, naturalisation and aliens, 79 ALJR 1309

CONSTITUTIONAL LAW (WA) 
legislature

elections, legislation to change electoral boundaries, where Bills not passed by absolute majority of both Houses of 
Parliament, 78 ALJR 105

enactment of statutes, prorogation, effect of, Bills yet to receive Royal Assent, 78 ALJR 105
powers and privileges, manner and form provisions, power to bind successors, legislation to amend electoral  

boundaries, 78 ALJR 105

CONSUMER CREDIT 
credit protection, regulated contracts and regulated mortgages, credit sale, loan and continuing credit contracts, disclo-

sure, amount agreed under contract to be lent, loan to customer to pay for supply, arrangement between 
supplier and lender, part of loan retained by lender, retention not disclosed to customer, 82 ALJR 202

CONSUMER PROTECTION 
unconscionable conduct, retail tenancies dispute, 77 ALJR 926

CONTEMPT, ATTACHMENT AND SEQUESTRATION 
contempt

breach of “implied undertaking”, nature of contempt, New South Wales, competency of appeal, 82 ALJR 1259
what constitutes, breach of undertaking to court, “implied undertaking”, documents used in litigation, improper use, 

corporate litigant, liability of servants and agents, 82 ALJR 1259

CONTRACTS 
breach, conditions and warranties, essential terms, termination for breach, damages, recovery of substantial damages 

after termination, loss recoverable for non-fundamental breach, 82 ALJR 576
building, engineering and related contracts, remuneration, recovery on quantum meruit, subcontractor, purported assign-

ment of benefit, assignment ineffective, claim for final payment, no contractual relationship with subcon-
tractor, whether principal retained benefit unconscionably, 82 ALJR 1037

consideration, failure of consideration, loan agreements, whether “sham” transactions, whether transactions legally effec-
tive, 79 ALJR 206

construction and interpretation
execution of written documents, reasons why agreement wholly contained in written documents, 79 ALJR 206
penalties and liquidated damages, general principles, breach of collateral agreement, termination of collateral agree-

ment pursuant to contractual power, option to buy back exercisable on termination of collateral agreement, 
whether option void and unenforceable as penalty, whether exercise of option oppressive or extravagant and 
unconscionable, comparison with genuine pre-estimate of damage, relevance of proportionality, 80 ALJR 
219

purpose and object of transaction, carriage of goods by sea, delivery without surrendering bills of lading, indemnity to 
carrier, 78 ALJR 1045

discharge, breach and defences to action for breach
conditions, breach of contract, distinction between essential and inessential terms, common intention of parties, appli-

cation of doctrine respecting intermediate terms, contractual requirement to keep books and records, reason 
why “essential” term, 82 ALJR 345

repudiation and non-performance
election and rescission, effect of rescission, rescission for vitiating factor affecting contract’s formation, 82 ALJR 

968
repudiation, different senses in which “repudiation” used, 82 ALJR 345
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termination for breach, sufficiently serious breach of non-essential term, breach going to root of contract, breach de-
priving party of substantial part of benefit of contract, breach justifying termination, 82 ALJR 345

illegal and void contracts, contracts illegal by statute, franchise agreements, Industry Code of Conduct, non-compliance, 
simultaneous contravention of statute, effect on contract, whether void for illegality, availability of statutory 
remedies, common law sanction not attracted, 82 ALJR 1322

offer and acceptance, acceptance of terms of agreement including onerous exclusion clause, circumstances where no 
misrepresentation or fraud, party bound by signing whether or not provisions of contract read, subjective 
intentions of parties irrelevant, 79 ALJR 129

parties, parties to contract, lender agreed to extend loan repayment date, land owned by first respondent offered as secu-
rity, borrower’s actor was first respondent’s director, no reference to first respondent’s ownership of land, 
no reference to borrower’s actor being first respondent’s director, nature of agreement, reasonable person in 
position of lender considered, consideration for promise, 79 ALJR 825

principal and agent
creation of relationship of agency, formation and proof of agency, implication of agency from particular circum-

stances, determination that party had authority to act on behalf of other, actions of party benefited or were in 
interests of other, 79 ALJR 129

relations between principal and third persons, what acts of agent bind principal, ostensible authority, indemnity signed 
by bank manager, 78 ALJR 1045

CONVEYANCING 
breach of contract for sale and remedies, entitlement to deposit, forfeiture to vendor, vendor’s liability to pay goods and 

services tax, “supply” represented by making of contract, “a taxable supply”, 82 ALJR 968
land titles under the Torrens system

execution against land under Torrens system, unregistered interest, writ of execution recorded in register, effect on 
unregistered interest, 81 ALJR 1338

instruments generally, construction, easement, registered title to land, information necessary to comprehend extent of, 
extrinsic evidence, contemplation of parties at or subsequent to grant, admissibility of, 81 ALJR 1887

mortgages, charges and encumbrances, transfer of mortgage, loan agreement, obligation to pay, agreement secured by 
mortgage, mortgage transferred, no agreement to assign right to recover under loan agreement transferred, 
82 ALJR 115

trusts, equities and unregistered instruments and interests, equitable estates and interests, compulsory acquisition of 
land, compensation for, transfer by order of court, vesting pursuant to statute, 80 ALJR 519

relationship of vendor and purchaser, matters arising between contract and conveyance, possession, special condition, 
access to land prior to completion, subject to approval from vendor, vendor must exercise right reasonably, 
damages, 80 ALJR 317

COPYRIGHT 
“artistic craftsmanship”, test to be applied, full-scale model of sailing yacht, fibreglass moulds derived therefrom, aes-

thetic aspects of design, whether outweighed by utilitarian requirements, 81 ALJR 950
artistic work, whether capable of simultaneously being “ work of artistic craftsmanship”, 81 ALJR 950
assignments, licences and royalties, licences, implied licences, requirements for implication of licence, where statutory 

licensing scheme available, use of copyright material for purposes of the Crown, registered subdivision 
plans, supply of copies to public, 82 ALJR 1244

infringement
designs, corresponding design, embodied in full-scale model and moulds derived therefrom, design applied industri-

ally, not registered, copied by competitor from duplicate moulds, overlap between copyright and designs, 
exception for “work of artistic craftsmanship”, 81 ALJR 950

television broadcasts, test of substantiality, 78 ALJR 585
lawful use of copyright material, Crown use, services of a State, statutory licensing scheme, registered subdivision plans, 

terms of use, equitable remuneration of copyright owners, 82 ALJR 1244
subject matter, computer programmes, “technological protection measure”, what constitutes, infringement, electronic 

storage and layouts and retrieval of information, appropriation of substantial proportion of original work, 
reproduction, “material form”, 79 ALJR 1850

CORPORATIONS LAW – see COMPANIES AND CORPORATIONS
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COSTS 
departing from the general rule

nature of proceedings, inconclusive proceedings, new trial, costs of previous trial, whether first trial constituted trial of 
separate issue, 79 ALJR 1816

order for costs on indemnity basis, where foundation for costs order disappeared, whether costs order should be over-
turned on success of appeal, 80 ALJR 59

general rule, costs follow the event, co-defendants, unsuccessful defendant bearing costs of successful defendant, 81 
ALJR 1773

CRIMINAL LAW 
administration of prisons, civil liability, prison’s duty to protect safety of prisoners, relevant principles, 80 ALJR 236
ancillary liability, complicity, common purpose, reconsideration of doctrine of extended common purpose, application of 

principles established in McAuliffe v The Queen (1995) 183 CLR 108 and Gillard v The Queen (2003) 219 
CLR 1, 81 ALJR 439

appeal and new trial
appeal against acquittal, appeal to High Court of Australia, special leave, “very exceptional circumstances”, 81 ALJR 886
appeal against conviction, murder, misdirection, 78 ALJR 257
appeal against sentence, applications to reduce sentence, when refused, applicant convicted on charge of fraud, 78 

ALJR 780
conduct of legal practitioners

cross-examination of accused by Crown, 81 ALJR 1309
incompetence, reasons why no miscarriage of justice, outcome of trial not unjust, no failure of process departing 

from requirements of fair trial, 80 ALJR 614
fresh evidence, availability at trial, evidence in possession of Crown not disclosed to defence, reasons why non-disclo-

sure effected miscarriage of justice, 80 ALJR 160
miscarriage of justice

jury trial, replaying pre-recorded evidence to jury, circumstances in which no miscarriage of justice, 82 ALJR 149
misdirection, 77 ALJR 1151
no substantial miscarriage of justice actually occurred, importance of error in summing up, whether there was no 

trial at all, 80 ALJR 1250
particular circumstances involving miscarriage

improper admission or rejection of evidence
application of proviso under Crimes Act 1958 (Vic), s 568(1), utility of reference to what a jury, actual trial jury 

or hypothetical reasonable jury, would have done, functions and tasks of appellate court, 80 ALJR 444
whether unfairly prejudicial, grave departure from requirements for fair trial, substantial miscarriage of justice, 

application of proviso, 82 ALJR 250
other irregularities, jury unable to reach verdict, supplementary directions, treatment of circumstantial evidence, 

fairness to unrepresented accused, 82 ALJR 838
power to dismiss appeal where no substantial miscarriage of justice, particular matters, supplementary directions 

to jury, requirement of manifest impartiality, unrepresented accused, effect of direction on further delibera-
tions, whether amounting to “substantial” miscarriage, 82 ALJR 838

tests, effect of evidence aliunde to support verdict, improper admission or rejection of evidence, 82 ALJR 723
misdirection and non-direction

child sexual abuse, complainant’s evidence of uncharged acts, direction as to standard of proof for uncharged acts, 
direction warning against propensity reasoning, evidence used to establish step in proof of prosecution case, 
permitted step in reasoning towards accused’s guilt, 82 ALJR 723

consideration of summing up as a whole, whether directions failed to address real issues, 81 ALJR 1309
objections and points not raised in court below

improper admission or rejection of evidence, 82 ALJR 723
misdirection, 77 ALJR 908

practice after criminal appeal legislation, Australian Capital Territory, appeal against Supreme Court conviction for in-
dictable offence, Court of Appeal’s statutory powers, to set aside verdict and order, to order entry of verdict 
of not guilty or another verdict, to order new trial, with or without jury, on any appropriate ground, statute 
silent as to grounds for exercise of powers, grounds applicable, 81 ALJR 886

unreasonable or insupportable verdict, 77 ALJR 139
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where appeal dismissed, unsafe and unsatisfactory verdict, 81 ALJR 1309
appeal and new trial and inquiry after conviction

appeal against acquittal, jury conviction, acquittal on appeal, prosecution sought to put different case, nature of differ-
ent case, appropriateness of new trial, 81 ALJR 800

appeal against sentence, appeal by Attorney-General or other Crown law officer, application to increase sentence, 
appellate interference with exercise of sentencing judge’s discretion, “unfettered discretion” of Court of Ap-
peal, circumstances justifying appellate intervention, 79 ALJR 1919

miscarriage of justice, particular circumstances involving miscarriage, other irregularities, failure to give adequate 
reasons, trial by judge alone, appellate court found no substantial miscarriage of justice, application for the 
proviso at issue, 82 ALJR 534

practice after criminal appeal legislation
miscellaneous matters, New South Wales, powers of appellate court, sentence of life imprisonment, recommenda-

tion prisoners never be released, court’s power to review, final orders not perfected by entry on indictment, 
reopening of appeal, whether sentence still appellable, 82 ALJR 82

power to order new trial or quash conviction and direct entry of judgment of acquittal, particular cases, new trial 
granted, consequences of acquittal at trial of alternative offence, directions to jury, full benefit of acquittal, 
consideration of, 81 ALJR 1208

construction of criminal codes, element of principle offence includes commission of subsidiary offence, 77 ALJR 1477
criminal liability and capacity, defence matters

accident, event occurring by accident or chance, failure to direct jury on defence of accident, defence counsel re-
quested direction at trial, whether defence of accident open on evidence, whether other directions to jury 
subsumed any separate direction on accident, relationship between defence of accident or murder, 80 ALJR 
91

ignorance and mistake of fact, honest and reasonable belief, legislative reversal of onus of proof, necessity for accused 
to prove absence of knowledge they possessed dangerous drugs, removal of necessity for Crown to prove 
such knowledge, legislative provisions effected removal of element of knowledge from charge of posses-
sion, 79 ALJR 1890

ignorance of law, mistake of law, mistake of fact, 78 ALJR 957
drug offences

aggravated supply, supply of drug in correctional facility, counselling or procuring another person to supply drug to 
oneself, 78 ALJR 51

penalties, supply, knowingly taking part in supply of not less than commercial quantity of prohibited drug, heroin, 
maximum penalty as starting point for calculation of sentence, impermissible use of maximum penalty, use 
of maximum penalty applicable to different offence, “staged approach” to calculation of sentence, sequential 
reasoning, quantification of sentencing allowances, imposition of separate sentence for further offending, 79 
ALJR 1048

possession
for sale or supply, use of innocent agent, where police intervention before delivery, 78 ALJR 797
knowledge and intent, knowledge of dangerous drug as opposed knowledge of something, knowledge of something 

sufficient to prove possession, 79 ALJR 1890
evidence – see EVIDENCE
Federal and State investigative authorities

New South Wales, controlled operations, immunity for unlawful activity, “despite any other Act or law”, immunity for 
conduct made unlawful by federal law, prohibition against engaging in conduct likely to seriously endanger 
health or safety, jurisdictional fact, authorising sales of prohibited drug, likely to be onsold to users, reason-
able person test, 82 ALJR 1465

New South Wales Crime Commission, power to compel testimony, entitlement of witness to claim legal professional 
privilege, limit to entitlement as regards client’s name and address, 81 ALJR 651

forfeiture or confiscation, Western Australia, property of person “taken to have been convicted of a serious offence”, 
where person died prior to being tried, 78 ALJR 464

information, indictment or presentment, alternative charge of same kind substituted, necessity to amend arising through 
amendment to criminal statute, absence of formal application to amend, amendment effected of judge’s own 
motion,  alleged judicial usurpation of prosecutorial function, alleged denial of opportunity to plead to lesser 
charge, whether injustice arose, failure to note information properly, 82 ALJR 502
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CRIMINAL LAW – continued
judgment and punishment, orders for compensation, reparation, restitution, forfeiture and other matters relating to 

disposal of property, forfeiture or confiscation, tainted property, extent of interest embraced by forfeiture 
orders, “sufficient consideration” for transfer of property, “natural love and affection” as consideration, ap-
plication of test for reasonable suspicion concerning transfer, 82 ALJR 92

jurisdiction, practice and procedure
bail, after conviction, jurisdiction of Supreme Court, application to High Court of Australia for bail, where appeal 

against conviction not yet heard by Supreme Court, 78 ALJR 157
exercise of federal jurisdiction by State Courts, 77 ALJR 812
information, indictment or presentment, joinder, joint or separate trial, effect of embarrassment or prejudice, series of 

offences against multiple complainants, mutual admissibility of evidence, appropriateness of separate trial 
of counts pertaining to each complainant, 80 ALJR 537

inquiry after conviction, fitness to plead, 77 ALJR 1122
judgment and punishment

inspection of reasons prior to formal recording, procedural fairness, no obligation to accord, 82 ALJR 1221
orders for compensation, reparation, restitution, forfeiture and other matters relating to disposal of property, Western 

Australia, freezing orders, resemblance to interlocutory orders, principles attending the administration of 
interlocutory orders, expectation that courts will administer freezing orders on similar principles, limits of 
power conferred by statute to make freezing orders, 80 ALJR 1366

sentence – see SENTENCING
pleas, special pleas, plea of autrefois acquit, successive charges of maritime pollution offences arising out of the same 

facts, availability of plea of autrefois acquit, requirement to be “in jeopardy”, relevance of order in which 
offences charged, stay of proceedings, abuse of process, 80 ALJR 1168

prosecution
filing of information, presentment or indictment, New South Wales, indictable offences by children, jurisdiction of 

District Court, 82 ALJR, 57
powers and duties of prosecution, duty to call evidence, special hearing, fitness for trial, ambit of duty not extending 

to requirement to adduce detailed evidence in special hearing, 79 ALJR 116
stay of proceedings, special hearing, fitness for trial, evidence going to mental state, deterioration of mental health, 79 

ALJR 116
summing up 

directions and comment, where unequivocal direction required, prosecution address, matters not tested in evidence, 
interpretation of evidence, explanations consistent with innocence, 82 ALJR 372

supplementary directions, duty of trial judge, manifest impartiality and neutrality, unrepresented defendant, cir-
cumstantial prosecution case, insufficient attention to defence case, rapid return of guilty verdict, whether 
substantial miscarriage, 82 ALJR 838

verdict
alternative verdicts, particular cases, offences against the person, sexual offences, incest, committing indecent act 

with child, availability of alternative verdicts, significance of, 81 ALJR 1208
inconsistent, ambiguous and meaningless verdicts, offences against the person, opaque nature of verdict, 82 ALJR 

220
warrants, arrest, search, seizure and incidental powers, warrants, search warrants, issue and validity, reference to of-

fence, 81 ALJR 1368
witnesses, cross-examination

obligations of counsel, rule in Browne v Dunn (1893) 6 R 67, application of, inconsistencies in evidence, resolution 
of, 80 ALJR 329

rebuttal evidence, admissibility of evidence of prior inconsistent statements, 77 ALJR 849
liability, perjury, accused acquitted of murder, double jeopardy, 77 ALJR 157
manslaughter, joint criminal enterprise, conviction for murder, misdirection and non-direction, 78 ALJR 64
matters connected with conduct of defence, legal representation, Queensland, whether defence counsel flagrantly in-

competent in not applying for separate trials and in not objecting to admission of evidence, reasons why no 
miscarriage of justice, 79 ALJR 662

murder, proof and evidence, misdirection of trial judge, 77 ALJR 908
Northern Territory, murder, sentencing, non-parole period, where minimum period prescribed by statute, application by 
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Director of Public Prosecutions to vary statutorily-imposed period, where court empowered to refuse to set 
any non-parole period, where power exercised, discretionary issues, 81 ALJR 598

offences against decency and morality, obscene, indecent or objectionable publications or representations, obscene and 
indecent, possession of child pornography, possession of obscene or indecent articles, wrongful joinder of 
counts, admissibility of evidence, no substantial miscarriage of justice, application of proviso, 80 ALJR 1380

offences against peace and public order, insulting abusive unseemly or threatening language and behaviour, 78 ALJR 
1166

offences against the person, sexual offences, rape and sexual assault, matters requiring proof, consent, mental element of 
offence, 78 ALJR 1565

offences relating to the administration of justice, interference with witnesses or jurors, retaliation against witnesses, 
“without reasonable cause”, 79 ALJR 1250

pardon, commutation of penalty, reference on petition for pardon and inquiry after conviction, reference to court, juris-
diction of court on reference, uninhibited nature of, 80 ALJR 160

particular offences, offences against the person
homicide

manslaughter, criminal negligence, involuntary manslaughter by criminal negligence, interaction between statutory 
provisions and common law, elements of offence, whether malice element of offence of manslaughter, 79 
ALJR 1337

murder
code provisions, probable consequence of prosecution of unlawful purpose, probable consequence of counselling 

to commit offence, “a probable consequence”, meaning of, jury direction, direction applied by trial courts in 
State not supported by authority, 80 ALJR 1250

practice and procedure
alternative verdicts, direction to jury, where evidence points to murder or nothing, agreement of parties that 

case was one of murder or nothing, failure to direct jury on manslaughter, whether evidence to support 
verdict of manslaughter, 80 ALJR 9

sentencing, life imprisonment, recommendation prisoners never be released, legal effect at time of sentence, 
effect of subsequent legislation, 82 ALJR 82

sexual offences
rape and sexual assault, consent

intellectually impaired persons, unlawful carnal knowledge of intellectually impaired person, exposing such 
person to indecent act, 81 ALJR 1309

“is reckless as to whether that other person consents”, meaning of, 80 ALJR 421
unlawful sexual intercourse or carnal knowledge

New South Wales, honest and reasonable mistake, availability of, sexual intercourse with child aged between 
14 and 16, appellant believed complainant aged 16, statutory construction, legislative intention to exclude 
fundamental common law principle, where not established, 82 ALJR 978

proof, evidence and procedure, elements of offence, date of commission of offence, whether an element, 82 ALJR 220
sexual intercourse with child under 16, offences with extraterritorial operation committed outside Australia, con-

stitutional validity of laws, 80 ALJR 1036
sentencing – see SENTENCING
“slavery”, fault element, “intentionally”, directions to jury , 82 ALJR 1334
victims compensation, shock as compensable injury, 77 ALJR 1797
where State court sentencing federal offender, where sentencing judge erroneously applied State sentencing principles, 

reduction of sentence for “fast-track plea” of guilt, 78 ALJR 616
witnesses, questions to witnesses, relevance of, 82 ALJR 250

CUSTOMS AND EXCISE 
importation of goods, importation, handguns, importation permits, police authorisation test, meaning of “importer”, 79 

ALJR 1613
jurisdiction and procedure in customs prosecutions, averments by prosecutor, unlawful possession of tobacco, excise 

not paid, scope of averment pursuant to s 144, whether ultimate fact in issue encompassed, burden of proof, 
whether discharged by mere averment where unopposed, 79 ALJR 1289

standard of proof, 77 ALJR 1629
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DAMAGES 
aggravated and exemplary damages, where both heads included in same award, whether amounting to double punish-

ment, where damages arose from same factors, 81 ALJR 427
assessment, breach of joint venture mining contract, inflation of costs estimates, 77 ALJR 768
measure of damages in actions for tort

brain damage suffered as result of negligence, inability to manage financial affairs, appointment of administrator, 
where requirement for administrator arose as direct result of negligence, determination of damages payable 
in respect of reasonable management fees of administrator, kinds of costs of managing funds allowed in as-
sessing damages, 79 ALJR 1523

personal injuries
medical negligence, costs of child-rearing, 77 ALJR 1312
Sullivan v Gordon (1999) 47 NSWLR 319 damages, damages for gratuitous services injured plaintiff no longer able 

to provide, recovery of commercial value of services, whether Sullivan v Gordon damages within rules of 
Griffiths v Kerkemeyer (1977) 139 CLR 161, whether Sullivan v Gordon damages supported by valid anal-
ogy to rules of Griffiths v Kerkemeyer, assessment of general damages, 80 ALJR 59

DEFAMATION 
actions for defamation, pleading

Queensland, imputations, defamatory meaning, threshold question, capacity to bear, 79 ALJR 1716
South Australia, defence, strikeout and repleading, interlocutory stages, fair comment, not established on pleadings, 

where leave to replead refused, irremediable defect, 82 ALJR 303
damages, comparable with personal injuries cases, 77 ALJR 1739
fair comment

fairness of comment, meaning of “fair”, 82 ALJR 303
foundation of fact, television broadcast, current affairs, promotion of upcoming programme, promise of new allega-

tions of fact, facts not sufficiently stated, referred to or notorious, availability of defence, 82 ALJR 303
in general, distinction between comment and fact, television broadcast, current affairs, facts insufficiently enunciated, 

indistinguishable from comment, availability of defence on pleadings, 82 ALJR 303
injunctions, interlocutory injunctions, to restrain prior publication of possibly defamatory material, governing principles, 

distinguished from principles governing interlocutory injunctions in other circumstances, significance of 
publisher’s defence, justification, element of “public benefit”, 80 ALJR 1672

procedure, order of address in proceedings, 77 ALJR 1657
publication on World Wide Web, 77 ALJR 255
qualified privilege

protected reports, 77 ALJR 1739
publication of electoral material, 77 ALJR 292
statements made in respect of duty or interest, statements made in publications for profit, where not fair report of 

judicial proceedings, 78 ALJR 346
statements amounting to defamation

imputation, ordinary reasonable reader test, continued relevance of, 79 ALJR 1716
injury to reputation in business, profession, trade or calling, restaurateurs, newspaper review of restaurant, allegation 

food unpalatable, allegation some service bad, reasonableness of jury’s decision, appellate court’s power to 
substitute verdict, application of “community standards”, drawing inference upon inference, 81 ALJR 1218

DEFENCE AND WAR 
defence forces, ex-servicemen (veterans), pensions, allowances and other benefits, qualification for benefits, connection with 

war or defence service, “defence-caused”, “defence service”, “arose out of, or was attributable to, any defence 
service”, meaning of, for purposes of Veterans’ Entitlements Act 1986 (Cth), ss 70, 70(1), 70(5), 70(9), reasons 
why appealable error pursuant to Administrative Appeals Tribunal Act 1975 (Cth), s 44, 79 ALJR 1366

offences by members of the forces and persons liable to, 81 ALJR 1259
trial by and appeals from courts martial and other service tribunals, discipline of members of military serving over-

seas, commission of offence while on recreational leave, 78 ALJR 1451
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DISCRIMINATION LAW 
disability discrimination, exclusion of disabled student from school, student repeatedly assaulted teachers and other 

students, 78 ALJR 1

E
EDUCATION 

schools, negligence of school authorities or teachers, governments, their instrumentalities or other responsible authori-
ties, accident on playground equipment, duty to supervise use of equipment, breach, standard of care, provi-
sion of constant supervision over play equipment, reasonable practicability, causation, 79 ALJR 1195

ELECTIONS 
Court of Disputed Returns (Cth), validity of writ, date nominated for close of nominations, calculation of period, 77 

ALJR 1307
legislation to change electoral boundaries, Western Australia, where Bills not passed by absolute majority of both Houses 

of Parliament, 78 ALJR 105
publication of electoral material, freedom of political communication, defamation, qualified privilege, 77 ALJR 292
whether rules consistent with constitutional concept of direct choice by the people and representative government, 78 

ALJR 1279

EMPLOYMENT LAW 
contract of service and rights, liability of employer for injury to employee at common law

contributory negligence, 78 ALJR 907
psychiatric illness, duty of employer to take reasonable steps to prevent foreseeable injury, 79 ALJR 845

liabilities between employer and third persons, ostensible authority of employee, 78 ALJR 1045

ENERGY AND NATURAL RESOURCES 
electricity, electricity authorities, building or equipment, “used for or associated with” supply, conversion, transforma-

tion or control of electricity, exemption from requirement for development approval, no sole purpose test, 
80 ALJR 711

gas, pipes and mains, access to pipelines, tariff, calculation, 81 ALJR 1868
minerals

courts or tribunals exercising jurisdiction in mining matters, New South Wales, decisions, Mine Subsidence Board, 
merits appeal to Land and Environment Court, judicial review by Supreme Court, 82 ALJR 826

support and subsidence, mine subsidence legislation, statutory role of Mine Subsidence Board (NSW), when claims 
for compensation to be entertained, when de novo “appeal” to Land and Environment Court available, 
82 ALJR 826

ENVIRONMENT AND PLANNING 
courts and tribunals with environment jurisdiction, New South Wales, Land and Environment Court

merits appeals, mine subsidence compensation, Class 3 jurisdiction, ancillary jurisdiction, inherited powers, de novo 
nature of “appeal”, 82 ALJR 826

procedure, judgments and orders, subdivision of land, development consent, conditions of development consent, 
intended creation of easement, successor in title, no breach of condition of development consent, power to 
order compliance with condition of development consent, 79 ALJR 282

development control, consents, approvals and permits, conditions, conditions requiring developer contributions, subdivi-
sions, contributions of land, where land previously reserved for public recreation, where landowner subse-
quently purchased land, whether subsequent landowner had deferred right to compensation, effect of change 
of ownership, whether condition imposed for improper purpose, 79 ALJR 414

environmental planning
development control

consents, approvals and permits, interpretation and construction, 82 ALJR 74
when consent required, “controlled development”, licence for, grant of environment protection licence, variation of 

licence, 82 ALJR 74
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ENVIRONMENT AND PLANNING  – continued
environmental planning – continued

operation and effect of controls, validity of legislation and regulations, statutory amendment, regional planning, 
whether accrued right to compensation lost, extinguishment by non-overt means, 81 ALJR 1598

planning schemes and instruments, Queensland, injurious affection, legislative right to compensation, exceptions, 78 
ALJR 1022

undertaking development, poles erected for purposes of carrying telecommunications equipment, work done under 
pre-agreed set of terms, terms designed to facilitate compliance with statutory obligations and minimise 
disputes, 80 ALJR 711

EQUITY – see also TRUSTS AND TRUSTEES
equitable doctrines and assumptions, contribution, statutory rights, mismanagement of trusts, damages, co-ordinate li-

ability, liability “in respect of the same damage”, 78 ALJR 411
relief against forfeiture, contract for sale of land

failure to complete by purchaser within time, 77 ALJR 1853
late payment of balance of deposit, 77 ALJR 1882

ESTOPPEL 
estoppel in pais, by conduct, insurance contracts, professional indemnity, insured investment adviser, misconduct by 

authorised representative, where insured assumed responsibility for claims, settlement protocol established, 
accepted by insurer “in principle”, insurer’s delay in accepting or denying indemnity, claims settled by 
insured, purported reliance on eventual indemnity, indemnity ultimately denied, 81 ALJR 1551

former adjudication, judgment inter partes, issue estoppel, identity of issues, actions based on negligence, 78 ALJR 1031

EVIDENCE 
admissions, 77 ALJR 1706

informal admissions, generally, self-serving statements, murder trials, taped records of interview, selective tender of 
re-enactment tape, objection to tender of balance, 82 ALJR 372

appeal and new trial and inquiry after conviction, miscarriage of justice, cross-examination, permissibility of Crown to 
introduce evidence, 77 ALJR 849

complaint, admissibility of details and fact of complaint, incapacity of witnesses to accredit themselves in chief, com-
plainant’s evidence explaining delay in making complaint, 82 ALJR 723

confessions and admissions
records of interview, tape recordings of interview, Western Australia, exclusion of evidence, interpretation of rules, ap-

plication of common law rules, “interview”, recording of “interview”, requirement of “consent”, 82 ALJR, 1
statements

generally, discretionary grounds for exclusion, unfairness, conversation covertly recorded by police, mistaken belief 
of suspect, evidence could not be used against him, incomplete caution, right to remain silent, unfair recep-
tion under s 90, direction to jury, failure to give warning, reliability of admissions, fair trial, miscarriage of 
justice, 81 ALJR 1896

“made in course of official questioning”, where statement made after completion of videotaped interview, false al-
legations made during course of videotaped interview, 78 ALJR 538

records of interview, tape recordings of interview, “walk-through” re-enactment, tender of part, inferences drawn 
from extract, untested by other evidence, where selective tender inappropriate, necessity for clear directions 
to jury, 82 ALJR 372

under compulsion of law, evidence given during Royal Commission, injury to witnesses, officer of overseas insur-
ance company, disqualification from so acting, use of evidence given at commission by regulatory body, 
disqualification arising therefrom, 81 ALJR 611

voluntary statements
direction to jury, adequacy, appropriate use of evidence, circumstances in which evidence obtained, reliability, 79 

ALJR 116
person in authority, undercover police operations, employment of “scenario techniques”, admissibility of “scenario 

evidence”, confessions procured by inducements, “basal voluntariness”, overbearing of the will, discretion-
ary grounds for exclusion, unfairness, public policy, confessional evidence obtained illegally or improperly, 
81 ALJR 1688
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documentary evidence, statutory provisions as to statements in documents where direct oral evidence admissible, state-
ment by child, written statement and pre-trial recording, both admissible, 82 ALJR 149

evidentiary matters relating to accused people, competence and compellability, immunity from self-incrimination for un-
charged crimes, prohibition against use of evidence in other proceedings, “fact in issue”, judicial discretion 
to admit or exclude evidence, evidence unfair to admit, 81 ALJR 840

evidentiary matters relating to witnesses and accused persons
corroboration, warning required or advisable, accomplices, absence of corroboration, failure to warn jury, 79 ALJR 252
impeachment of credit and admissibility of evidence as to credit, prior inconsistent statements, “collateral evidence 

rule” or “finality rule”, exceptions to rule, corruption exception, necessity to lay foundation in cross-exami-
nation of alleged prior inconsistent statements before proof admissible, 79 ALJR 468

facts excluded from proof, on grounds of privilege
incriminating questions, statutory protection, immunity from self-incrimination for uncharged crimes, statutory 

certificate, criminal proceedings, retrial on same charge, evidence defendant “did an act the doing of which 
is a fact in issue”, evidence defendant “had a state of mind the existence of which is a fact in issue”, when 
certificate cannot be relied on, not “proceeding”, 81 ALJR 840

professional confidence, legal profession
general principles, inferring content of confidential communication, 81 ALJR 1185
retainer itself rarely confidential communication, nature of exceptional cases, 81 ALJR 651
waiver of privilege, conduct inconsistent with maintenance of confidentiality, limited disclosure of existence and 

effect of legal advice, documents created in connection with petition for mercy, 82 ALJR 1288
identification evidence, reliability, 77 ALJR 1433
inconsistency between statement to police and evidence at trial, direction to jury, 77 ALJR 1433
inspection, views, demonstration, experimentation or inspection, in-court demonstrations, application of common law 

rules, application of s 53, 82 ALJR 250
judicial discretion to admit or exclude evidence

evidence unfair to admit or improperly obtained, 82 ALJR 1465
police interrogation, discretion to exclude confessional statements, made off camera, reasons why no “reasonable 

excuse” for not videotaping alleged admissions, meaning of “interview”, 79 ALJR 468
prejudicial evidence

admissibility, hearsay, out-of-court statements from person other than witness, use of evidence, proof of relevant 
facts, intention or state of mind, applicability of approach adopted in Walton v The Queen (1989) 166 CLR 
283, 79 ALJR 541

in-court demonstrations, relevance test, refusal of opportunity to call alibi evidence, failure to give reasons, 82 ALJR 250
judicial notice, matters not requiring proof

inference that bankrupt had net taxable income above taxable threshold, 80 ALJR 589
standard form of guarantee used by bank, 78 ALJR 394

matters relating to proof
absence of available evidence, where facts within knowledge of accused, comment by judge, where judge tribunal of 

fact, 81 ALJR 1185
standard of proof

circumstantial evidence, reasonable hypothesis consistent with innocence, murder, entirely circumstantial case, 
potentially exculpatory inferences, whether real possibility someone else responsible, 81 ALJR 886

direction to jury
jury’s access to pre-recorded evidence, correct direction to jury, 82 ALJR 149
reasonable doubt, sexual offences, use of other evidence from complainant, 82 ALJR 723

matters relating to witnesses and accused persons
competence and compellability, children, pre-recorded evidence of child complainants, jury’s access, pre-recorded 

evidence not “exhibit”, 82 ALJR 149
corroboration, warning required or advisable, sexual cases, failure to give Longman warning, delay unlikely to have 

deprived appellant of any means or capacity to defend himself, no forensic disadvantage evident that jury 
would fail to appreciate, 81 ALJR 391

misdirection and non-direction, weight to be accorded to evidence, videotaped police interview, inculpatory admissions 
and exculpatory assertions made by appellant in interview, direction to jury that exculpatory assertions not 
of the same weight as inculpatory admissions, whether directions erroneous, 79 ALJR 1573
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EVIDENCE   – continued
privilege, legal professional, statutory notice to produce documents, 77 ALJR 40
relevance

child sexual abuse, use of evidence of other sexual misconduct, conduct not amounting to criminal offence, circum-
stances in which admissible, 82 ALJR 723

reception at later trial of evidence at earlier trial, drug-related conspiracies, acquittal in respect of first charges, whether 
relevant to trial of subsequent charge, principle of full credit being given for earlier acquittal, 82 ALJR, 33

retrial, effect of evidentiary ruling at prior trial, 81 ALJR 840
similar facts

relevance
admissibility, sexual offences, child sexual abuse, evidence of other sexual conduct between accused and complain-

ant, sexual conduct other than offence being tried, general rule excluding evidence, exceptions, evidence not 
consistent with innocence, probative value and prejudicial effect, “relationship evidence”, evidence disclos-
ing accused’s sexual interest in complainant, 82 ALJR 723

sexual offences, uncharged acts, consideration of precedent, where complainant’s evidence of uncharged acts admit-
ted at trial, finding that appellant’s failure to object at trial fatal, appellant strategically used self contradic-
tions in impugned evidence for forensic advantage, appellant also failed to seek redirection, 81 ALJR 391

sexual offending against multiple complainants, admissibility of similar fact evidence, principles for admissibility of 
similar fact evidence, Pfennig v The Queen (1995) 182 CLR 461, where similar fact evidence demonstrative 
of guilt, relevance of similar fact evidence to issue of consent, 80 ALJR 537

standard of proof, direction to jury on meaning of “a probable consequence”, distinguished from expression “beyond 
reasonable doubt”, explanation by trial judge permissible, 80 ALJR 1250

witnesses, cross-examination, rebuttal evidence, admissibility of evidence of prior inconsistent statements, 77 ALJR 849

EXTRADITION 
determining eligibility to surrender, no prima facie case, detention and extradition valid, 80 ALJR 1399
extradition to and from Commonwealth countries, what persons may be surrendered and for what offences, extradi-

tion from United Kingdom, proof of conduct, application of principle of speciality, special plea regarding 
Supreme Court’s jurisdiction, 78 ALJR 473

extradition to and from foreign states, detention of Australian citizens, “extraditable person”, no special immunity for 
Australian citizen, 80 ALJR 1399

to foreign states, procedure, magistrates’ courts, conferral of functions as personae designatae, statutory authority and 
executive arrangements, nature of conferral, validity, 82 ALJR 680

F

FALSE IMPRISONMENT 
justification and other matters, lawful justification, 79 ALJR 1534

FAMILY LAW AND CHILD WELFARE 
appeals to High Court, Family Court of Australia’s federal jurisdiction in relation to welfare of children, children of 

unlawful non-citizens in immigration detention, 78 ALJR 737
child welfare under State legislation, crimes and offences by children, jurisdiction of District Courts, New South Wales, 

Children’s Court, “serious children’s indictable offence”, commencement of proceedings, validity of, re-
quirement for court attendance notice, power to remit, 82 ALJR, 57

children, overseas orders, child abduction and children out of jurisdiction, child abduction matters under international 
conventions

procedural matters, return orders, evidence, sufficiency of, power of court to make order permitting cross-examination, 
82 ALJR 629

wrongful removal or retention, joint or sole guardianship of child, character of relationship between mother and father 
at time child born, whether mother and father living in de facto relationship, rights of access, rights of cus-
tody, right to determine place of residence of child, 82 ALJR 629
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Family Law Act 1975 (Cth) and related legislation
contempt of court breach of order, alleged contemnor’s knowledge of order, 81 ALJR 1185
proceedings in contract and tort, tort of deceit, whether impliedly excluded in whole or part from inter-spousal torts 

made actionable by Family Law Act 1975 (Cth), s 119, whether precluded by Family Law Act 1975 (Cth), 
s 120, for being an abolished cause of action for damages for adultery, 81 ALJR 254

FEDERAL COURT OF AUSTRALIA – see also HIGH COURT AND FEDERAL COURT
appellate jurisdiction, procedure, remitter, issues raised in course of appeal, where not open on evidence below, 81 ALJR 

1551
practice and procedure in original jurisdiction, joinder or removal of parties, officer of Commonwealth, 79 ALJR 1009
substantive powers in exercise of original jurisdiction

as to prerogative writs, discretionary nature of relief, 79 ALJR 1009
relief against termination of employment, enforcement of reinstatement orders, circumstances in which court should 

make orders for enforcement, 79 ALJR 975

FIDUCIARY OBLIGATIONS 
particular cases, joint venture, allegations against joint venture and third parties, unconscientious acquisition of venture 

property, lack of informed consent to acquisition, knowing receipt, 81 ALJR 1107

FREEDOM OF INFORMATION 
exempt documents, documents subject to legal professional privilege, waiver, explanation by executive for denying peti-

tion for pardon, 82 ALJR 1288
review of decisions

Administrative Appeals Tribunal (Cth), role of tribunal undertaking statutory review of certificate of Minister, conclu-
sively denying access to documents, claiming disclosure contrary to public interest, 80 ALJR 1549

Victorian Civil and Administrative Tribunal, discretion to allow access, “public interest”, document privileged from 
compulsory disclosure, public interest override not precluded by legal professional privilege, 82 ALJR 1288

G

GAMING AND WAGERING 
internet and telephone betting, betting exchanges, cross-border operations, prohibitions and restrictions imposed under 

State law, constitutional validity, 82 ALJR 600

GOODS AND SERVICES TAX 
“a taxable supply”, “consideration” for “supply”, supply constituted by “grant of real property”, contractual rights 

exercisable over or in relation to land, exclusion where deposit taken as security under contract, forfeiture of 
deposit in real estate sale, forfeiture to vendor for failure by purchaser to perform obligations, payment “in 
connection with” a supply, 82 ALJR 968

GUARANTEE AND INDEMNITY 
contract of guarantee

construction and effect, extent of liability, guarantee of lessee’s obligations under lease, assignment of reversion, scope 
of guarantor’s liability, 82 ALJR 576

parties, co-surety, 78 ALJR 394
indemnities, construction of contract, 78 ALJR 907
offences not listed in treaty, 77 ALJR 980
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H

HIGH COURT  – see also HIGH COURT AND FEDERAL COURT
appeal from decision of single Justice, 77 ALJR 1202
appellate jurisdiction

general matters and extent of power of Commonwealth Parliament, validity of conferral of appellate jurisdiction from 
foreign polity, 79 ALJR 1431

leave to appeal
in what circumstances leave necessary, distinction between interlocutory and final judgment, 78 ALJR 177
point not raised in courts below, exceptional circumstances, failure to raise defence of statutory immunity, 79 ALJR 

1250
powers on appeal

demeanour, advantages enjoyed by trial judge, when appellate intervention justified, new trial, retrial at large, when 
appropriate, relevant principles, 80 ALJR 458

grant of bail, 77 ALJR 1561
procedure

ancillary orders
amount of damages entered, 82 ALJR 1501
costs, offers of compromise, effect, 82 ALJR 1501

costs, costs of appeal to High Court, costs awarded in favour of successful party, 79 ALJR 564
costs of issues in court below, issues determined by High Court, matter remitted to court below, disposition of costs 

remitted to court below, 79 ALJR 564
parties, intervener and amicus curiae, constitutional issue arising in commercial litigation, intervention below by 

Attorney-General (Cth), finding below of unconstitutionality, settlement between original parties after deci-
sion below, no contradictor for appeal on constitutional issue, counsel engaged by Attorney-General granted 
leave to oppose appeal as amicus curiae, 82 ALJR 382

remission to and subsequent proceedings in Supreme Court, matters not considered by trial judge or Court of Appeal, 
matters to be decided at first instance, 79 ALJR 206

special leave to appeal
bail, contempt of court below, applicant serving 12 months imprisonment, pending special leave application, pros-

pects of success, utility, special or exceptional circumstances, where not made out, 82 ALJR 1478
criminal cases

application for declaration, undesirable fragmentation of criminal process, circumstances favouring grant of 
leave, 82 ALJR 1465

technical objections and irregularities, 77 ALJR 1561
grounds for grant or refusal or rescission, circumstances in which rescinded, where argument raised and concession 

made inconsistent, 79 ALJR 856
grounds for refusal, circumstances in which refused, no prospects of success, 78 ALJR 464
order made for application to be determined on papers, applicant self-represented and in custody, 78 ALJR 780
procedural fairness, right to make oral submissions, prisoner without legal representation, power to order that pris-

oner appear in person or by video link, 78 ALJR 672
when required, leave to issue proceedings, right to fair trial, international law, relevance to domestic law, 78 ALJR 305
where rescinded, 82 ALJR 1524

motor vehicle accident, conflicting versions of events, one version preferred by judge on balance of evidence, no 
material error identified in court below, difficulty in disturbing findings, no error justifying High Court’s 
intervention, 82 ALJR 1521

original jurisdiction
constitutional writs, public and discretionary nature of, construction and validity of privative clause, “migration deci-

sion”, “purported privative clause decision”, availability of certiorari as ancillary relief when mandamus and 
prohibition lie to remedy jurisdictional error, 81 ALJR 905

extent of jurisdiction and power of Commonwealth Parliament, original jurisdiction distinguished from appellate ju-
risdiction, additional jurisdiction which may be conferred under the Constitution, matters arising under laws 
made by Parliament, 79 ALJR 1431

mandamus, prohibition or injunction against officer of Commonwealth
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challenging refusal to grant protection visa, 77 ALJR 1909
decision of Minister to cancel prosecutor’s visa, 77 ALJR 1829
jurisdictional error, 77 ALJR 1165

matters in which High Court has original jurisdiction, prohibition, mandamus and certiorari, constitutional writs, 
discretionary remedies, futility, exploring availability of discretionary remedy when discretionary denial 
inevitable, 81 ALJR 1190

procedure
concurrent applications for special leave to appeal and for constitutional writs, 77 ALJR 1088
costs, taxation, counsel fees, Australian Government Solicitor, allowances made for in-house counsel fees, 78 ALJR 902
parties and costs, joinder of parties for purposes of awarding indemnity costs against them, 79 ALJR 1431

powers
amendment of judgments and orders, remittal of matters to lower court, decision of lower court reversed in High 

Court, 78 ALJR 321
by what decisions bound or influenced, prior decisions of the High Court, review by court of own decisions, applying 

principles stated by minority of court without overruling decision in entirety, 79 ALJR 1789
removal of causes, remittal of matters, generally, implied power in absence of supporting law, 82 ALJR 1061

HIGH COURT AND FEDERAL COURT  – see also FEDERAL COURT; HIGH COURT
federal judicature

application of State laws, limitation of actions, proceedings alleging voidable transactions under Corporations Act 
2001 (Cth), extension of time to serve statement of liquidated claim, whether District Court Rules 1973 
(NSW), Pt 3, r 2 “picked up” by Judiciary Act 1903 (Cth), s 79, whether Corporations Act 2001 (Cth) 
s 588FF, “otherwise provides”, 81 ALJR 507

criminal jurisdiction, sentencing, federal jurisdiction of State and Territory courts, application of State and Territory 
laws, permissibility of aggregate sentence in case of federal offences, 78 ALJR 440

exclusive and invested jurisdiction, federal jurisdiction of State courts
local limitations of State court, District Court, taxation penalty, limits flowing from District Court Act 1973 (NSW), 

s 44(1)(a), conferral of jurisdiction by Judiciary Act 1903 (Cth), s 39(2), 81 ALJR 662
power to invest State courts with federal jurisdiction, corporations legislation, construction and validity of transi-

tional provisions, 80 ALJR 1606
nature and extent of judicial power, 78 ALJR 737

administrative tribunals, Takeovers Panel, finding that statute contravened, declaration of unacceptable circumstanc-
es, remedial order, while court jurisdiction excluded, 82 ALJR 382

conferral on State courts, institutional integrity of State courts, State law restricting court’s use of confidential infor-
mation, 82 ALJR 454

courts-martial and other service tribunals, scope of judicial power, jurisdiction over service personnel, where civil 
offence committed by serviceperson, 81 ALJR 1259

disciplinary tribunals, power to cancel or suspend registration as liquidator, 81 ALJR 1155
Federal Magistrates Court of Australia, 81 ALJR 1401
functions that may be conferred on federal courts, issue of constitutional writ of mandamus, 82 ALJR 1061
specific cases, legal practitioners, statutory advertising restrictions, personal injury services, scope of federal judicial 

power under Ch III, rule of law, repugnancy, necessary implications, 79 ALJR 1620
federal jurisdiction of State courts, federal jurisdiction conferred on State courts, operation of State procedural provi-

sions, relating to requirements of pleading, where federal statutory right pleaded, 79 ALJR 1389

HIGHWAYS 
negligence and nuisance

actions against highway authority, New South Wales, highway authority’s duty of care to road users, roadworks ex-
ecuted by independent contractor, negligence of contractor’s employee, injury to pedestrian, extent of duty 
of care, whether non-delegable, 81 ALJR 686

injuries to users of highways, liability of highway authority
failure to fence, light or give warning, signs, to reduce speed, warning of animals straying on to road, reasons why 

not reasonable to impose duty on authority to erect, 79 ALJR 1104
non-feasance, requirement road users exercise reasonable care, 81 ALJR 1773

road, public road, roads authority, 81 ALJR 1773
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HUMAN RIGHTS 
discrimination, indirect discrimination, on the ground of sex, “requirement or condition”, 80 ALJR 753

I

IMMIGRATION – see CITIZENSHIP, IMMIGRATION AND EMIGRATION

INCOME TAX AND RELATED LEGISLATION 
ascertainment of assessable income

particular classes of taxpayers
international agreements, related companies, transactions not at arm’s length, deemed income, request for particu-

lars, factors relevant to Commissioner’s determination, fairness and reasonableness to taxpayer, tax avoid-
ance purpose, profit shifting motive, irrelevant considerations, request for particulars refused, 82 ALJR 1211

trustees, cestuis que trust and administrators of estates, trustees and cestuis que trust, beneficiary presently entitled, 
accumulated tax losses, offsetting income to profitable business, purported acquisition of, and distribution 
to, loss-bearing trust, reimbursement agreement, whether façade or “sham”, subjective intentions of parties, 
to whom attributable, 82 ALJR 934

shareholders, dividends and other distributions to shareholders
derivation of “income according to ordinary concepts”, off-market buy-back of shares, taxpayer’s sell-back rights 

traded on stock exchange, character of grant of rights, sell-back rights severed or detached from sharehold-
ing, 81 ALJR 638

taxation of receipts by shareholders from companies, no complete “code”, 81 ALJR 638
what is income derived by a taxpayer, allowances, gratuities, etc, in respect of employment or services rendered, prize 

money, grants, appearance fees and sponsorship moneys, received by taxpayer competitive sportswoman, 
whether activities of taxpayer constituted conducting a business, whether receipts were income of that busi-
ness, regularity and/or periodicity of payments, rewards for success, 79 ALJR 956

assessments
affected by taxation determination made by Commissioner of Taxation, 77 ALJR 1195
conclusiveness of assessment

scope of judicial review, protection against failure to comply with Act, extent of protection, errors in process of 
assessment, double-counting in successive assessments, bad faith, deliberate failure to administer excluded 
from protection, conclusive evidence of due making of assessment, 82 ALJR 1177

use of statutory demand by Commissioner of Taxation, tax “may be recovered”, collection and recovery of tax, in 
bankruptcy and liquidation, where appeals pending, applicability to statutory demand procedure, 82 ALJR 
1411

capital gains tax, reduced cost base of assets, rebatable dividend adjustment, profits derived by company, permanent 
character of profits, realisation of profit, pre-acquisition unrealised gain as contributory cause to post-acqui-
sition realised profits, dividends attributable to profit, 80 ALJR 202

collection and recovery of tax
collection by instalments, employer not accounting for deductions, penalties for directors of non-remitting companies, 

deductions spanning period of legislative amendment, penalty recoverable in “any court of competent juris-
diction”, 81 ALJR 662collection from person owing money to taxpayer, non-resident taxpayer, retention of 
sufficient money to pay tax “which is or will become due”, collection of tax “due and payable”, 82 ALJR 
127

deductions and rebates in calculating taxable income
losses and outgoings incurred in gaining or producing the assessable income

deductibility of amounts payable in future, liability incurred in one year and discharged in another, concession fees, 
licence to use capital assets for limited period of concession, “incurred”, 80 ALJR 1282

distinction between capital and revenue items, periodic licence fee, concession fees paid by operator of road toll 
business, 80 ALJR 1282

relation between loss or outgoing and assessable income of year of account, payment referable to year of income, 
whether obligation had “come home”, straight line apportionment, 80 ALJR 1282

particular deductions, interest and other expenses of borrowing money, interest allowed to accrue on split loan facility, 
general anti-avoidance provisions, 78 ALJR 875
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statutory provisions relating to net losses, losses of previous years, special provisions relating to companies, taxpayer 
put in liquidation by court order, whether taxpayer could claim deduction, 79 ALJR 913

objections and appeals
appeals to court

powers and functions of court, appeals against decisions on taxation objections, judicial review for jurisdictional 
error, distinction, 82 ALJR 1177

practice and procedure, scope of judicial review outside Pt IVC, limitation on evidence receivable on judicial 
review, 82 ALJR 1177

taxpayer’s right to challenge taxation assessment, 77 ALJR 1195

INDUSTRIAL LAW (CTH) 
Australian Industrial Relations Commission, jurisdiction, foreign ships and crews, 77 ALJR 1497
certified agreements

definitions, preferred approach to interpretation, relevant considerations, drafting of certified agreement, contextual 
approach, “redundancy”, “retrenchment” and “position” defined, 79 ALJR 703

negotiations for certified agreements, protected action, 78 ALJR 1231
dispute prevention and settlement, awards of the commission, persons bound by awards, successors, new employer, 

granted licence to run radiology practice, previous licensee was employer bound by industrial award, statu-
tory construction, meaning of “successor”, meaning of “business”, 79 ALJR 679

Federal Court of Australia, jurisdiction, interpretation of awards and agreements, matters arising under particular awards 
or provisions, redundancy and retrenchment, transfer of business, change in identity of employer, employees 
re-employed on same terms and conditions, 79 ALJR 703

minimum entitlements of employees, termination of employment, relief in respect of termination, reinstatement of em-
ployee to position, meaning of “reinstate”, requirement that employer provide actual work to the reinstated 
employee, effect of particular order made by Commission, 79 ALJR 975

INDUSTRIAL LAW (NSW) 
appeals and references, from Industrial Relations Commission, operation of privative clause, 80 ALJR 959

meaning of “decision”, 80 ALJR 995
unfair contracts, jurisdiction, whereby person performs work in any industry

power of Industrial Relations Commission to void or vary contract, extended meaning of “contract”, meaning of 
“whereby a person performs work in any industry”, 80 ALJR 959

termination of employment agreement, compensation and release agreement entered into, for purpose of resolving 
disputes arising from employment agreement, character of compensation and release agreement, territorial 
reach of Industrial Relations Act 1996 (NSW), ss 106, 179, 80 ALJR 1018

where option deed entered into for pre-incorporation work, whether work performed under option deed, 80 ALJR 995

INDUSTRIAL LAW (QLD) 
awards, employer’s liability for superannuation guarantee charge, 77 ALJR 1806

INDUSTRIAL LAW (SA) 
Industrial Relations Commission, jurisdiction, public servants, police officers, termination of employment, for offence 

against law, jurisdiction of commission excluded, “public employee”, 80 ALJR 555

INSURANCE – see also THIRD PARTY LIABILITY INSURANCE
policies

construction
exclusion clauses, known claims and circumstances, definition, test to be applied, 82 ALJR 1135
insurance providing for advancement to company officer their defence costs, to defend criminal proceedings, rea-

sons why insurer liable to pay advancements, interpretation of exclusion clause, 79 ALJR 872
misrepresentation and non-disclosure, 77 ALJR 1070
obligation of uberrimae fidei, mutuality, duty of insurer to insured, acceptance or denial of indemnity, delay, reliance 

by insured on agreed claims protocol, 81 ALJR 1551
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INSURANCE  – continued
professional indemnity insurance

exclusions, known claims and circumstances, disclosure, what must be disclosed, standard of reasonable person in 
professional position of insured, 82 ALJR 1135

securities industry, licensed dealers, liability, misconduct by authorised securities representatives, Australian Securities 
and Investments Commission, significance of role in settlement of claims, delay by insurer in accepting or 
denying indemnity, respondent directed to act as “prudent uninsured”, claims settled on respondent’s initia-
tive, indemnity ultimately denied, whether settlements reasonable, 81 ALJR 1551

reinsurance, reinsurer in voluntary winding up, priorities of debts, meaning of “liabilities in Australia”, 80 ALJR 733

INTELLECTUAL PROPERTY – see also COPYRIGHT; PATENTS
designs, infringement

proceedings for infringement, fraudulent imitation, statute repealed after leave to appeal to High Court filed but before 
leave granted, proceeding “arising from” application to court, issues on appeal determined in accordance 
with repealed statute, 79 ALJR 1205

what constitutes, fraudulent imitation
alleged infringement not obvious imitation, meaning of “fraudulent”, necessity for disguise, 79 ALJR 1205
person deliberately setting out to copy registered design, 79 ALJR 1387

INTERPRETATION – see also STATUTES
admissibility of extrinsic evidence in relation to instruments, when evidence admissible, to prove intention of parties, tax 

management arrangements, loss offsetting, “sham” transactions, what aspects may be disregarded, subjec-
tive intentions of parties, to whom attributable, corporations and trusts, 82 ALJR 934

general rules of construction of instruments, commercial and business transactions, objectivity principle, history and 
circumstances of transaction, mutual debts, arrangement for setting off, effect of subsequent insolvency, 
82 ALJR 419

J

JUDGES 
appointment, validity, acting judges, Supreme Court of New South Wales, 80 ALJR 1606
disqualification for interest or bias

ordinary rule, reasonable apprehension of bias, trial judge refused to accept no case to answer submission, unmistak-
able appearance of prejudgment, departure from standards of fairness and detachment required of trial 
judge, 80 ALJR 497

particular relationship or circumstances, familial association with defendant in interrelated litigation, relationship not 
disclosed, appellant’s counsel knew of relationship, did not raise objection at outset, waiver of right to seek 
disqualification, 80 ALJR 1309

JUDICIAL REVIEW
common law, procedural fairness

legitimate expectation, cancellation of applicant’s visa for failure to pass character test, 77 ALJR 699
pecuniary interests of subordinates, 77 ALJR 70
right of party affected to be heard, excess of power and defective use of powers, 77 ALJR 1829

grounds of review
breach of procedural fairness and breach of contract, reasons why action for damages available even though public 

law remedy pursued, 79 ALJR 1581
jurisdictional matters

conditions of jurisdiction, jurisdictional fact, 82 ALJR 1465
recognised “jurisdictional error” categories not closed, 82 ALJR 1177

procedural fairness, exclusion of procedural fairness, executive functions, Crown’s prerogative to dismiss Crown ser-
vants at pleasure without procedural fairness, excluded by statute, words of necessary intendment, 79 ALJR 
1581

legislation, jurisdiction, statutory control of wheat exports, 77 ALJR 1263
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reviewable decisions and conduct
decisions to which judicial review legislation applies, decisions under an enactment, decision of administrative charac-

ter, made pursuant to power found in statute but not “made under an enactment”, 79 ALJR 627
Western Australia, compulsory removal of fortifications, review of notice, information confidential to Commissioner 

of Police, restriction on public disclosure by court, 82 ALJR 454

JURY 
civil proceedings, test to apply when scrutinising jury verdicts on appeal, 77 ALJR 1657

L

LAND TAX 
basis of valuation, 77 ALJR 727
who are liable and in respect of what lands, owners, land-holding unit trusts, status of unit holders for assessment of land 

tax, 79 ALJR 1724

LANDLORD AND TENANT 
assignment, severance and sublease, assignment and severance of reversion, rights and liabilities of assignee, obliga-

tion touching and concerning land, termination for breach of covenant to pay rent, loss of bargain damage, 
“benefit of every covenant” in lease, assignee’s rights against guarantor, whether guarantee passes with 
reversion, scope of guarantee extending to loss of bargain damages, 82 ALJR 576

covenants, running with land or reversion, covenants which run, 82 ALJR 576
leases and tenancy agreements, construction and interpretation, variation of lease, 82 ALJR 576
rent, breach of covenant to pay, actions to recover rent or damages, damages, termination of lease for breach of covenant 

to pay rent, loss recoverable for non-fundamental breach, recovery of loss of bargain damages, 82 ALJR 576
termination of tenancy, forfeiture, relief against forfeiture, equitable relief, lessee’s refusal to comply with term of any 

relief, 82 ALJR 576

LAWYERS – see PROFESSIONS AND TRADES

LIMITATION OF ACTIONS 
contracts, torts and personal actions, when time begins to run, particular causes of action, negligence, “first accrues”, 

loss, when occurring, 81 ALJR 933
personal injury, motor vehicle insurance, 77 ALJR 1775
postponement of the bar, extension of period, cause of action in respect of personal injuries

knowledge of material facts, “material fact of a decisive character”, “not within the means of knowledge of the ap-
plicant”, meaning of, 80 ALJR 923

leave to start proceedings under Personal Injuries Proceedings Act 2002 (Qld), s 43, whether dependent on proving 
reasonably arguable case for grant of extension of limitation period under Limitation of Actions Act 1974 
(Qld), s 31(2), knowledge of “ a material fact of a decisive character”, 80 ALJR 946

principles upon which discretion exercised, action of trespass to the person, whether amounting to an action for 
“breach of duty” within statutory meaning, “damages in respect of personal injuries consisting of a disease 
or disorder contracted”, meaning of, 80 ALJR 1339

statutes of limitation, operation of State statutes, empowering Supreme Court to grant leave to amend pleadings, to avoid 
federal statutory right being “extinguished”, where federal limitation period expired, 79 ALJR 1389

torts, accident on high seas, whether common law unmodified by statute applicable, 78 ALJR 236

LOCAL GOVERNMENT  – see also NEGLIGENCE
liability for torts

negligence, swimming pools, waterholes, waterways and beaches, diving accidents, 79 ALJR 565
breach of duty, 80 ALJR 1, 80 ALJR 43

nuisance, acts or omissions, “good faith”, 79 ALJR 1511
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M

MAGISTRATES 
appointment, validity of, independence of magistracy, determination, remuneration, 78 ALJR 977
immunity from criminal responsibility, in judicial proceedings, extension of immunity to exercise of administrative 

functions, allegation that conduct by Chief Magistrate was in retaliation for giving evidence, circumstances 
in which Chief Magistrate not liable to be held criminally responsible for conduct, “under an Act”, 79 ALJR 
1250

jurisdiction, powers and duties, subject matter
New South Wales, extradition to foreign states, exercise of functions under Commonwealth law, nature of conferral, 

82 ALJR 680
Western Australia, extradition to foreign states, exercise of functions under Commonwealth law, nature of conferral, 

82 ALJR 680

MENTAL HEALTH 
legal proceedings by and against mentally ill, fitness for trial, special hearing, conduct of, directions to jury regarding 

nature of special hearing, adequacy of directions, failure to comply with conditions and procedures required 
by Act, substantial miscarriage of justice, 79 ALJR 116

MORTGAGES 
chattel securities, Victoria, conditional sale, retention of title under Romalpa clause, where defined as “security interest”, 

81 ALJR 1012
mortgages and charges generally, particular mortgages and encumbrances, equitable mortgages, by deposit, creation of 

equitable mortgage, deposit of duplicate certificate of title, deposit made pursuant to authority, necessary 
intention, timing, third party security, authority of third party, 79 ALJR 1503

N

NEGLIGENCE  – see also DAMAGES
contributory negligence

employer and employee, safe system of work, suitable plant and equipment, repetitive nature of work, duty to account 
for possibility of inadvertence, 79 ALJR 839

particular cases, different considerations between cases involving employees/independent contractors, circumstances 
in which contributory negligence established, 79 ALJR 904

road accident cases
passenger supervising learner driver, instructions given, failure to take reasonable care for own safety, liability ap-

portioned, 82 ALJR 1374
where passenger accepts lift from intoxicated driver, 77 ALJR 1233

damage
causation

bicycle accident, trial judge’s explanation for cause of accident not put by parties at trial, 77 ALJR 1449
diving accidents, 79 ALJR 1816
heightened risk of injury, design of road, whether contributing materially to actual motor collision, whether interme-

diate appellate court dealt with causation, 82 ALJR 670
pre-accident condition of appellant, injury to specially susceptible person, 77 ALJR 1104

claim of “wrongful life”, not actionable in Australia, 80 ALJR 846
impossibility inherent in comparing a life of disability with non-existence, damage not legally cognisable, no duty 

of care would arise in the circumstances, 80 ALJR 791
duty of care

employer and employee
employer’s duty to provide instructions, inadequacy of instructions, causation of injury, evidence that inadequate 

instructions led to injury, trial by jury, 79 ALJR 1808
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safe system of work, suitable plant and equipment, real risk of injury to employee in performance of task, simple 
measures available to avoid risk, duty to provide adequate safeguards, 79 ALJR 839

essentials of action of negligence, special relationships and duties
learner driver, supervising passenger, no special duty of care, 82 ALJR 1374
local authorities, “highway cases”, origins of cause of action, evolution of law in Australia, highway cases sub-

sumed in general law of negligence, whether previous decisions support concept of non-delegable duty of 
care in circumstances, 81 ALJR 686

government and public authorities
contaminated oysters, 77 ALJR 183
control of beaches and waterways, diving accidents, breach of duty, obviousness, reasonable response to risk of ac-

cident, correct use of precedent, 80 ALJR 1
prisons and prisoners, prison’s duty to protect safety of prisoners, relevant principles, 80 ALJR 236

local authorities
authorities in control of beaches, negligent placement of flags, diving accidents, 79 ALJR 565
diving accidents, shifting bedforms in creeks, duty to warn, 80 ALJR 43

occupiers
independent contractor, personal injury, delivery driver injured when moving occupier’s waste bin at loading dock, 

relevance of relationship between the parties, control, no proper delivery system, occupier negligent, 79 
ALJR 904

standard of care, occupier’s knowledge of danger, obviousness of risk, reasonableness of precautionary measures, 
application of Wrongs Act 1936 (SA), s 17C(2), 80 ALJR 341

owed by liquor seller or supplier, to liquor consumer, 78 ALJR 933
police officers, employer and employee, reasonable foreseeability of damage, risk of psychiatric injury, post-traumatic 

stress disorder, establishment of safe system of work, whether duty of care breached, test in Wyong Shire 
Council v Shirt (1980) 146 CLR 40, status of, 81 ALJR 1021

reasonable foreseeability of damage
automatic retraction of cinema seats, 77 ALJR 1934
dangerous things or substances, exposure to asbestos, asbestosis not established, possible psychiatric illness, 80 

ALJR 458
diving off bridge in contravention of signs, prospective assessment of risk, duty to prevent risk-taking conduct, 

characterisation of risk, “allurement”, 81 ALJR 1773
importation by manufacturer, 77 ALJR 1706
particular cases, affecting public authorities, directions provided by, establishment of negligence, 80 ALJR 1089

special relationships and duties
builders and subsequent owners, commercial building, 78 ALJR 628
schools, 77 ALJR 558

essentials of action of negligence, duty of care, special relationships and duties, schools, accident on playground equip-
ment, duty to supervise use of equipment, breach, standard of care, provision of constant supervision over 
play equipment, reasonable practicability, causation, 79 ALJR 1195

fatal accidents legislation, damages, benefit from deceased husband, 77 ALJR 99
liability for others’ negligence

independent contractors, injury occurring on a public road, duty of care owed by local council qua highway authority, 
extent of duty of where roadworks let to independent contractor, liability to road user, 81 ALJR 686

vicarious liability, independent contractors, distinction between employee and independent contractor, meaning of 
“representative”, meaning of “agent”, 80 ALJR 900

nervous shock, employee killed in workplace accident, duty of care owed by employer to protect employee’s children 
from resultant psychiatric injury, 77 ALJR 1205

road accident cases, liability of drivers of vehicles, failure to look-out, pedestrian accidents, respondent struck by vehicle 
driven by appellant, respondent lying on road at time of accident, appellant’s attention drawn to third party 
at side of road, appellant continued to drive vehicle at same speed, appellant veered to centre of road, failure 
to take reasonable care, 80 ALJR 413
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NUISANCE 
defences, statutory power or duty, local government, nuisance in exercise of statutory powers, statutory exemption from 

liability, “not incur any liability”, “in respect of”, 79 ALJR 1511

P

PATENTS 
grant, effect and revocation of letters patent, revocation, on basis of statutory requirements of specification not met, 

whether monopoly granted by patent “fairly based on the matter described in” body of patent specification, 
“fair basis” test explained, 79 ALJR 260

requirements for valid patent
inventive step

common general knowledge, knowledge, combination of integers, final integer indicating solution in conceptual 
form, where not difficult to imagine required solution, preceding integers within common general knowl-
edge, means of achieving solution, contained in dependent claim, admissions of common general knowledge 
in specification, probative value of admissions, whether invention obvious, 81 ALJR 1070

combination patents, proof of inventiveness, secondary evidence, 81 ALJR 1070
novelty, prior art information, domestic rim-mounted deadlock, improvement adding safety release of interior lock, 

storeroom locks incorporating same feature, achieved by different mechanical means, not incorporating 
primary feature of security from ingress, whether part of prior art, 81 ALJR 1070

revocation, test of obviousness, 77 ALJR 398

PAYROLL TAX 
liability to taxation, exemptions, “charitable body”, private non-profit corporation, government funding, receipt of, al-

leged government control of recipient, whether recipient merely implementing government policy, 80 ALJR 
1509

PERSONAL PROPERTY 
alienation of personal property, assignment of choses in action generally, effect of assignment, right to receive dividend, 

effect on company notified of assignment, 82 ALJR 127

POLICE 
actions for wrongful arrest, trespass and other wrongs

domestic violence, invitation to police to enter premises, revocation, whether refusal to leave lawful, for purpose of 
investigation, to prevent breach of the peace, 82 ALJR 1021

liability of Crown or other employer, New South Wales, trespass and assault, action against individual police barred 
by statute, where statute nominates Crown as proper defendant, aggravated and exemplary damages, where 
both heads included in same award, basis on which liability assessed, 81 ALJR 427

appointment, tenure and conditions of service
relationship between Crown and police officers, 79 ALJR 1581
South Australia, termination of employment, for offence against law, relief against wrongful dismissal in Industrial 

Relations Commission, relief not available, 80 ALJR 555
rights, powers and duties, 81 ALJR 1021
Western Australia, organised crime, fortification removal notice, compulsory removal of fortifications, review of notice, 

confidential information, exemption from disclosure, requirement for court to keep information confidential, 
82 ALJR 454

POST AND TELECOMMUNICATIONS 
structures for postal and telecommunications purposes

telecommunications facilities, “low-impact facilities”, “co-located facilities”, shelters for sensitive equipment, 
“tower”, 80 ALJR 711

underground and aerial cabling, rates and charges with respect to cabling, 78 ALJR 704
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PRIMARY INDUSTRY 
fish, constitutional, territorial and related issues, territorial issues, Northern Territory, Aboriginal land rights, tidal waters 

within boundaries of Aboriginal land grants, marine buffer zone adjoining Aboriginal land, ambit of fishing 
licence, common law public right to fish, 82 ALJR 1099

PRIVATE INTERNATIONAL LAW 
choice of law

statutory liability, applicable rule, where County Court of Victoria exercising federal jurisdiction, 80 ALJR 646
torts

civil liability under lex loci delicti
scope of lex loci delicti, whether lex loci delicti includes choice of law rules, “flexible exception”, “infinite 

regression”, 79 ALJR 1736
whether scope for adoption of additional common law choice of law rule, 78 ALJR 236

doctrine of renvoi, “total renvoi”, “single renvoi”, “no renvoi”, application to Australian common law choice of law 
rules for international torts, 79 ALJR 1736

procedure, presumptions as to, and pleading and proof of, foreign law, where inconclusive evidence of application of 
foreign law, 79 ALJR 1736

PROCEDURE  – see also CONTEMPT, ATTACHMENT AND SEQUESTRATION; COSTS; JUDGES; SUPREME 
COURT

courts
attempt to oust jurisdiction of court, improper interference by executive in judicial process, law restricting court’s use 

of confidential information, no impermissible interference with court’s jurisdiction, 82 ALJR 454
concurrent jurisdiction of different courts, transfer of proceedings under cross-vesting legislation, where appropri-

ate and in interests of justice, test for transfer of proceedings, relevant criteria, interests of justice, most 
appropriate forum, application of test, “forum non conveniens” rule, matters favourable to particular party, 
potential conflict of laws in different jurisdictions, constitutional guidelines, reading down provisions, effect 
of national jurisdiction, 79 ALJR 348

intervention by Attorneys-General, Supreme Court exercising federal jurisdiction, appropriate basis for intervention, 
80 ALJR 711

courts and judges generally, precedents, decisions of particular courts, English superior courts, construction of identical 
or analogous legislation, 82 ALJR 1425

discovery, grounds for resisting production, tendency to incriminate and expose to penalty, civil penalty proceedings, 
disqualification order, 78 ALJR 1354

judges, disqualification for interest or bias, reasonable suspicion of bias, judicial bias, exchanges between bench and 
bar, trial judge’s comment that copyright claim “enigmatic”, whether apprehended bias made out, 81 ALJR 
352

judgments and orders, amending, varying and setting aside, effect of entering or recording judgment or order, courts of 
superior record, error in reasoning, residual power to correct, 82 ALJR 1221

New South Wales, District Courts, jurisdiction, taxation, penalty, assignment of business and taxation claims, “subject to 
the rules”, actions “which, if brought in the Supreme Court, would be assigned to the Common Law Divi-
sion”, meaning of provision “by which a tax, fee, duty or other impost is levied, collected or administered”, 
fixed-date construction, 81 ALJR 662

PROFESSIONS AND TRADES 
architects, rights and powers, right to copyright, property development, architectural plans and drawings, development 

consent, sale of undeveloped land with benefit of consent, architect’s attempt to assert copyright against 
purchaser, whether purchaser impliedly licensed to use drawings and plans, 81 ALJR 352

lawyers
misconduct, unfitness and discipline, disciplinary jurisdiction of Supreme Court, distinction between professional 

misconduct and personal misconduct, conviction for sexual offences, 78 ALJR 310
professional indemnity insurance, policies of insurance, construction, exclusions, known claims and circumstances, 

disclosure, objective standard of knowledge, reasonable person in professional position of insured, imputa-
tion of insured’s subjective knowledge to reasonable person, 82 ALJR 1135
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PROFESSIONS AND TRADES  – continued
lawyers  – continued

solicitor and client, counsel and client, duties and liabilities to client, exercise of skill, liability for negligence, im-
munity from suit, reasons why immunity for advice given which affects conduct of cases in court retained, 
79 ALJR 755

PUBLIC SERVICE 
retiring allowances, pensions and superannuation, entitlements and conditions, matters precluding or suspending right, 

forfeiture of superannuation, corruption offence, 80 ALJR 886

R
REAL PROPERTY  – see also CONVEYANCING

compulsory acquisition of land
compensation, assessment, market value, matters to be disregarded, purpose for which land required, New South 

Wales, purposes not attributable to resuming authority, 82 ALJR 489
powers of acquisition, compulsory acquisition “for any purpose whatsoever”, acquisition of native title land, for pur-

poses of selling and leasing to others, 82 ALJR 899
Crown lands, tenures, permissive occupancy, subject of transfer, by operation of law, 78 ALJR 339
easements, rights of way, creation of easements, construction, “for all purposes”, “to and from”, use of right of way, 

scope of, 81 ALJR 1887
resumption and acquisition of land, compensation, persons entitled, ownership, interest in land, equitable interest, benefi-

cial ownership, 80 ALJR 519
valuation of land, methods of assessing, 77 ALJR 727

REFUGEES – see CITIZENSHIP, IMMIGRATION AND EMIGRATION

RESTITUTION 
restitution resulting from unenforceable, incomplete, illegal or void contracts, recompense for services rendered, quan-

tum meruit, where informal, unenforceable contract, building contracts, ineffective assignment of benefit to 
associated company, entitlement of purported assignee to recover from principal, transaction amounting to 
subcontract, other means of recovery available, where restitutionary relief refused, 82 ALJR 1037

S
SALE OF GOODS 

transfer of title by non-owners, by buyer in possession with seller’s consent, Victoria, motor vehicle wholesalers, condi-
tional sale subject to retention of title, on-sale to financier, wholesaler’s interest not registered, extinguish-
ment of interest in favour of third party, 81 ALJR 1012

SALES TAX 
refund or remission of tax, whether tax “passed on”, burden of proof, test to be applied, Sales Tax Assessment Act 1992 

(Cth), Sch 1, Table 3, 80 ALJR 1161

SENTENCING  – see also CRIMINAL LAW
factors to be taken into account, 77 ALJR 872

circumstances of the offender, safety of offender in prison, relevance of, where risk to safety resulting from assistance 
provided to police, weight to be accorded dependent upon particular circumstances, 79 ALJR 1919

factual basis for sentence
plea of guilty and use of depositions, plea agreements, manslaughter, appellants sentenced as aiders and abettors, 78 

ALJR 786
standard of proof, Court’s power to vary statutory non-parole period for murder, where exercise of power entails 

imprisonment for term of natural life, matters for evaluation by court, exercise of judgment, 81 ALJR 598
other convictions of offender, factual errors made by appellate court, finding that no common elements between two 

offences for purposes of “totality principle”, 78 ALJR 616
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purpose of sentence, protection of community and preventative detention, indefinite sentence, principles to be applied 
when exercising power to impose, appellate reconsideration of exercise of sentencing discretion, 80 ALJR 
605

habitual criminals, discretion of judge to make declaration, on appeal, requirement of appeal court to exercise discretion 
afresh in certain circumstances, consideration of those circumstances, 79 ALJR 1171

non-parole period or minimum term, New South Wales, need to demonstrate “special reasons” in “non-release recom-
mendation” cases, 78 ALJR 1483

purpose of sentence, relevant principles, approaches to sentencing process, “two-tiered approach” to calculation of sen-
tence, role of “instinctive synthesis” in calculation of sentence, 79 ALJR 1048

SHIPPING AND NAVIGATION 
bills of lading and carriage of goods by sea, delivery without surrendering bills of lading, indemnity to carrier, 78 ALJR 1045

STAMP DUTIES 
assessment and amount payable, sales for a consideration in shares, share acquisition agreement, sale of shares at fixed 

price minus dividend amount, dutiable transaction, value of “consideration”, 79 ALJR 550
assessment of, statutory construction, validity of legislation, application of State taxing laws to Commonwealth places, 

79 ALJR 146
assessment on transfer of real property to taxpayer (Qld), 77 ALJR 1019
what transactions or instruments are liable

leases, New South Wales, agreement “by which” right to use land conferred or acquired, legal source of right to use 
land, rail access regime, commercial use of railway infrastructure, 82 ALJR 1491

New South Wales, beneficial ownership, change inequitable estate or interest, 80 ALJR 519

STATUTES – see also INTERPRETATION
Acts of Parliament

interpretation
“all”, where “all” means “any”, 82 ALJR 899
consideration of extrinsic matters, previous state of law and mischief to be remedied, bankruptcy legislation, prov-

able debts, costs orders, occurring after commencement of bankruptcy, examination of legislative history, 
consideration of authorities, 82 ALJR 173

operation and effect of statutes, particular classes of statute, penal, punishment and penalty, New South Wales, 
criminal appeal legislation, sentence of life imprisonment, where “warranted in law”, circumstances obtain-
ing at time of sentence, 82 ALJR 82

repeal and new enactment, conditional or contingent effect, replacement provision invalid, revival of previous enact-
ment, 81 ALJR 1830

validity of legislation, repealed provision, where substituted enactment declared invalid, repealed provision revived, 
further issue of validity, 81 ALJR 1830

construction and interpretation
consideration of extrinsic matters, 77 ALJR 812

legislative history of Act
purposive construction, specific intention of legislature, compulsory insurance legislation, third-party motor 

vehicle insurance, amendments made following overbroad reading in case law, notion of causation of injury, 
79 ALJR 1079

use of Second Reading Speech, 80 ALJR 688
previous state of law and mischief to be remedied

contestable textual interpretation, purposive interpretation, utility of resort to extrinsic matter, consistency of 
interpretative method, 82 ALJR 202

Victoria, “security interest”, intended extension of common law definition, where title reserved by seller of goods, 
application of Act to conditional sales, 81 ALJR 1012

function of court, role of High Court of Australia, relevance of Constitution where not raised by parties, Constitution 
providing necessary context to interpretation, consideration of constitutional issues where not necessary to 
decide proceedings, 79 ALJR 1289

repeal, whether “amend” includes “repeal”, implied repeal, by inconsistent statutes, 78 ALJR 105
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STATUTES  – continued
construction and interpretation  – continued

statutes in pari materia, judicial interpretation, utility of case law, compulsory acquisition of land, compensation, as-
sessment of market value, comparison of “terse” and comprehensive statutory language, New South Wales, 
82 ALJR 489

where meaning ambiguous or uncertain, 77 ALJR 454
presumption of legislative intention not to invade personal common law rights, 78 ALJR 1099, 78 ALJR 1156
presumptions as to legislative intention, construction according with obligations under international convention to 

which Australia party, 80 ALJR 555
words to be given ordinary meaning, 77 ALJR 1797

Interpretation Acts and clauses
particular Acts and Ordinances, Western Australia, amending Act, savings provision, workers’ compensation, limita-

tion on awards of common law damages, 78 ALJR 161
“reference to some other Act”, 81 ALJR 662
legislative history, 81 ALJR 840

operation and effect of statutes, statutes imposing time limit upon commencement of court proceedings, construction of 
statute required jurisdictional inquiry, not usual function of court, 80 ALJR 214

repeal, implied repeal, by inconsistent statutes, explicit or implicit contradiction, application of maxim leges posteriores 
priores contrarias abrogant, 80 ALJR 555

words and phrases, “may”, where construed as compelling an act, 81 ALJR 598

SUCCESSION 
family provision and maintenance, failure by testator to make sufficient provision for applicant, duty of testator, moral 

considerations, statutory construction of family provision legislation, 79 ALJR 731

SUPERANNUATION 
administration of property, effect of bankruptcy on antecedent transactions, settlements, rollover of superannuation 

entitlements, 77 ALJR 1292
awards, employer’s liability for superannuation guarantee charge, 77 ALJR 1806
forfeiture of superannuation, for corruption offences, “superannuation order”, “appropriate court”, legislation valid, 80 

ALJR 886
superannuation contributions surcharge, application to State judges’ pensions, 77 ALJR 491

SUPREME COURT (NSW) 
procedure

jurisdiction, stay of proceedings, against public policy, abuse of process, involvement of litigation funder, terms of 
litigation funding arrangement, 80 ALJR 1441

procedure under Rules of the Court, parties, representative proceedings, requirements, “same interests”, 80 ALJR 
1441, 80 ALJR 1503

order of address in defamation proceedings, 77 ALJR 1657
stay of proceedings, abuse of process, inherent jurisdiction or inherent power of court, lapse of time, objective conse-

quence being that fair trial no longer possible, 80 ALJR 1100

T

TAXES AND DUTIES – see also CUSTOMS AND EXCISE; GOODS AND SERVICES TAX; INCOME TAX; 
LAND TAX; PAYROLL TAX; SALES TAX; STAMP DUTIES

customs and excise, penal provisions, offences, penalties, drug offences, possession of prohibited import, MDMA, com-
parative seriousness of kinds of drug, observation by sentencing judge, whether leading to error in sentenc-
ing, 82 ALJR 718

taxation power, invalid excise imposed by State, 77 ALJR 1566
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TERRITORIES  – see also CONSTITUTIONAL LAW
Commonwealth’s legislative power over Territories, Northern Territory, vesting judicial power in Territory courts, magis-

trates, remuneration, 78 ALJR 977
Northern Territory, trial by jury, 77 ALJR 961

TESTATOR’S FAMILY MAINTENANCE 
jurisdiction, property in respect of which order may be made, effect of legislation on deed and wills, 77 ALJR 734

THIRD PARTY LIABILITY INSURANCE 
marine accident, 77 ALJR 1396
motor vehicles

risks insured
injury caused by, through or in connection with vehicle

injury sustained in unloading cargo, stationary vehicle, statutory meaning of “injury”, causation of injury for 
statutory purposes, 79 ALJR 1079
workplace injury involving forklift truck, statutory definition of “injury”, whether injury result of “use or opera-

tion” of motor vehicle, 80 ALJR 688
injury suffered during repair of vehicle, 78 ALJR 821

TORTS – see also DAMAGES; DEFAMATION; FALSE IMPRISONMENT; LOCAL GOVERNMENT; NEGLI-
GENCE; NUISANCE; PRIVATE INTERNATIONAL LAW; TRESPASS

deceit, false representation by wife to husband that he was father of children conceived and born during marriage, his-
tory and nature of tort of deceit, applicability to representations as to paternity, applicability in Australian 
statutory family law context, 81 ALJR 254

interference with contractual relations, by person not party to contract, defences, justification, acts “reasonably neces-
sary” to protect “actually existing superior legal rights”, proprietary rights, wrongful procurement of termi-
nation of agreement, 79 ALJR 217

joint or several tortfeasors, contribution, where employee sues third party, third party’s claim for contribution from 
employer, 78 ALJR 907

joint tortfeasors, determining third-party liability before making order, 77 ALJR 1509
malicious procedure and false imprisonment, malicious criminal and civil proceedings, essentials of cause of action gen-

erally, malice, absence of reasonable and probable cause, lines of authority, whether competing authorities, 
discussion concerning elements, 81 ALJR 763

trespass, trespass to land and rights of real property, right to relief, possession, protection of plaintiff’s interest in exclu-
sive possession, where premises occupied by respondent and son, where intrusion directed at son, aggrava-
tion to infringement of respondent’s own right, 81 ALJR 427

TRADE AND COMMERCE – see also CONSUMER PROTECTION; TRADE PRACTICES
industry codes of conduct, non-compliance, effect on contracts, whether void for illegality, franchise agreements, 

82 ALJR 1322

TRADE PRACTICES 
consumer protection

false representations, as to future matters, 79 ALJR 190
misleading, deceptive or unconscionable conduct, real estate transactions, innocent misrepresentation by vendor, 

misrepresentation printed on real estate agent’s brochure, disclaimers also printed on brochure, disclaiming 
responsibility for accuracy of information conveyed in brochure save that source believed to be reliable, 
reasons why disclaimers and surrounding circumstances resulted in agent’s conduct not being misleading, 
79 ALJR 308

enforcement and remedies
actions for damages

assessment of damages, damages arising out of purchase or lease, where loss sustained through poor performance of 
commercial property investment, 79 ALJR 190
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TRADE PRACTICES  – continued
enforcement and remedies  – continued

actions for damages  – continued
causation, reliance upon misleading financial statements for business, where unlicensed business traded illegally, 

relevance of illegality to causation, damage by misleading or deceptive conduct, relevance of value judg-
ments or policy considerations, 80 ALJR 183

interpretation, damages, contingent loss, 78 ALJR 324
jurisdiction, application to Crown, immunity, Crown in right of Northern Territory, Power and Water Authority, “carries 

on a business”, 79 ALJR 1
legislation relating to monopolies and combinations in restraint of trade and profiteering, 81 ALJR 1868
misleading or deceptive conduct in trade or commerce, enforcement and remedies, actions for damages, against employ-

ees, under State legislation lacking accessorial provisions, 81 ALJR 466
restrictive trade practices

access to services, transport infrastructure, privately owned railway track, designation as “declared service”, excep-
tions, use by owner in connection with stockpile management system, whether part of “production process”, 
access sought for transportation purposes only, 82 ALJR 1482

circulation arrangement between two regional newspapers, 78 ALJR 274
contracts, arrangements and understandings, exclusionary provisions, 77 ALJR 1515
exclusive dealings, 77 ALJR 1893
misuse of market power

competitive pricing, 77 ALJR 623
taking advantage of power, relevant principles, conduct for particular purpose, preventing entry into market, denial 

of access to electricity infrastructure, 79 ALJR 1
telecommunications industry and access regime, declared services, access to line sharing services, qualified ownership 

of infrastructure, whether access conditions involve acquisition of property, compensation on just terms, 
validity of legislation, 82 ALJR 521

variation of agreement, agreement breached Act, exclusive dealing, third line forcing, whether agreement void or 
unenforceable for illegality, severance of offending provision, application of s 4L, 80 ALJR 1190

TRAFFIC LAW 
statutory compensation in respect of motor vehicle accidents, New South Wales, insurer’s advanced payments, assess-

ment of damages, reduction for contributory negligence, whether payments immunised from reduction, 
“defence”, 81 ALJR 919

TRESPASS 
trespass to land and rights of real property, by police, 82 ALJR 1021

TRUSTS AND TRUSTEES 
applications to the court for advice and authority, petition or summons for advice, principles applied and particular cases 

of advice, charitable trusts, proceedings against trustees, best interests of trust, adversarial proceedings, 
availability of judicial advice, defence, costs, trustee’s indemnity, recourse to trust property, 82 ALJR 1425

cestui que trust, estate of cestui que trust, right to call for legal estate or indicia of title, unit holders in unit trust, entitle-
ment to terminate trust, relevance of rule in Saunders v Vautier (1841) 4 Beav 115; 49 ER 282, 79 ALJR 
1724

classification of trusts in general, implied trusts, resulting trusts, where intention presumed, when arising, joint purpose 
of land, matrimonial home, joint tenants, 80 ALJR 589

liability for breach of trust, express trusts, 77 ALJR 895

V

VICTIMS COMPENSATION 
shock as compensable injury, 77 ALJR 1797
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W

WORDS AND PHRASES 
“intentionally”, 82 ALJR 1334
“reasonably necessary, and reasonably appropriate and adapted”, 81 ALJR 1414
“slavery”, 82 ALJR 1334
“sufficient consideration”, 82 ALJR 92

WORKERS’ COMPENSATION 
alternative rights against employee and/or third parties, action for damages against employer, statutory constraint on 

actions for damages, time constraint on commencement of proceedings, effect of, waiver of, 80 ALJR 1214, 
80 ALJR 1239

assessment and amount of compensation, amount of compensation during incapacity, lump sum payments, permanent 
impairment and loss, immediate physical harm and subsequent mental harm from same incident, whether 
subsequent mental harm was distinct “injury” or “increase in degree of impairment”, 80 ALJR 1578

liability to pay compensation, liability of employer, statutory body or corporation, statutory interpretation, “deemed” 
employers, effect of deeming, preclusion of non-statutory rights to pursue compensation, 81 ALJR 582

proceedings to obtain compensation, determination of claims, appeals, judicial review and stated cases, nature and scope 
of appeal, appellate court to decide for itself whether injury serious, correct approach, whether appellate 
jurisdiction exercised, 82 ALJR 669




