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ARTICLES

Unconscionable demands under letters of credit, performance bonds and bank
guarantees — Matthew Bisley and James Mok

Letters of credit, performance bonds and bank guarantees are widely used in financing
and other business transactions throughout the world. This is because of the certainty of
payment that such instruments give to the beneficiary of the instrument (since there are
very few exceptions to the issuer’s obligations to make payment under the instrument). A
new exception which has emerged in the last decade in Australia is unconscionable
conduct under the Trade Practices Act 1974 (Cth). This article examines how the
unconscionable conduct exception has been applied by the courts in Australia in the
context of demands under these instruments, and considers whether that exception will
diminish the utility of these InStruments. ............cccoeoeeriiiiiinienie e 197

Managed investment scheme interests — Chris Furnell

In this article the scope of the managed investment scheme concept is considered by
analysing what constitutes a “scheme” and the limitations on the concept which flow from
the three requirements expressly incorporated into its definition. That analysis is then
followed by some brief comments on ASIC’s views on the matter, as reflected in a
number of policy statements by ASIC. ........ccooiiiiiiieiieeee e 213

Conlflict of laws issues in Australian financing transactions — Oren Bigos

Many financing transactions undertaken by Australian lawyers on a daily basis involve
cross-border issues. A knowledge of the conflict of laws principles is essential for
drafting agreements, giving advice and issuing legal opinions. This article aims to give
lawyers a general understanding of the relevant legal issues, with some practical
guidance. It is divided into sections dealing with jurisdiction (covering personal
jurisdiction, jurisdiction clauses, insolvency jurisdiction and sovereign immunity), choice
of law (focusing on principles relevant to financing agreements, security interests and
corporate affairs) and the principles which apply to the recognition and enforcement of
fOreign JUAGMENLS. ...ccuveivieiieiieie ettt ettt be e b saeseae s e e saeesbeesseessesssesseenseens 227
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e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
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e Manuscript should not exceed 15,000 words for articles or 3,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.
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e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
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Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e C(Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.
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Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
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4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
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