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FOSS V HARBOTTLE: ALIVE AND WELL IN THE PUBLIC SECTOR?
Marco Bini

Fiduciary duties are long established legal concepts, particularly in the context of
directors of companies and the company. Associated with these duties of company
directors is the “proper plaintiff” rule espoused in Foss v Harbottle (1843) 2 Hare 461
which stated that only the company had standing to take actions for wrongs done to it.
The rule was eventually weakened by judicial discovery of exceptions and finally
removed by statute in Australia. In the public sector however, there is less precedent
surrounding directors of public entities and whether their duties are also fiduciary in
relation to their public entity. Similarly, if the duties are fiduciary then does the proper
plaintiff rule still apply? This article explores whether directors of public entities owe
fiduciary duties to the entity similarly to company directors and whether the proper
plaintiff rule might still apply to parties wishing to bring a suit against a director in
breach. The article considers the operation of the Public Administration Act 2004 (Vic) in
this area and concludes that directors of public entities likely owe fiduciary duties to the
entity and that the rule in Foss v Harbottle likely still applies to parties seeking to bring a
suit against a director in breach. This article reproduces part (with modifications as
necessary) of a Ph D dissertation in law to be submitted by the author for examination in
2004, bRt bt b bRt R bt R bbbt b et nen 406

LIMITING THE NATURE AND SCOPE OF A BENEFICIARY’S ENTITLEMENT TO
RECEIVE TRUST INFORMATION
I _I hBi
Despite Schmidt v Rosewood Trust Ltd [2003] 3 All ER 76, in Australia there remains
conflicting judicial approaches to the task of determining whether a beneficiary has a
right or entitlement to access trust documents and information about the trust. As a means
to alleviate the uncertainty and in an attempt to regulate what a beneficiary can access, the
use of information control mechanisms in trusts deeds are being employed. This article
addresses the conflicting foundational theories and, in light of Re A Trust [2013] SC
(Bda) 16 Civ; [2013] BMSC 14, considers whether information control mechanisms
effectively limit the nature and scope of a beneficiary’s entitlement to trust information. 416
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THE RISE OF THE INFORMATION BARRIER: MANAGING POTENTIAL LEGAL
CONFLICTS WITHIN COMMERCIAL LAW FIRMS

lan Dallen

The size of commercial law firms operating in Australia, coupled with increased partner
movement between those firms, means that robust and effective practice management has
become critical for the identification, avoidance and management of conflicts. This article
analyses the use of information barriers (traditionally referred to as “Chinese walls™) as a
way of managing this risk and, in particular, considers the circumstances in which
information barriers are commonly used by commercial law firms, namely: acting for
multiple clients in the same, or related, matter; and acting against former clients; and how
the courts have viewed the use of information barriers in these scenarios in the context of
a lawyer’s professional responsibilities and dUties. ........ccccovviiiiiiieiieie s 428
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