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· This Bulletin contains highlights of the most significant material to be released in the forthcoming Update 51 of the Uniform Evidence Law (Subscription)
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Section 13 – Competence: lack of capacity
Section 13(5) provides that a person who is not competent to give sworn evidence by reason of s 13(3) “is competent to give unsworn evidence if the court has told the person a” number of specified matters. It was noted in R v Muller [2013] ACTCA 15 TA \l "R v Muller [2013] ACTCA 15" \s "R v Muller [2013] ACTCA 15" \c 1  at [41] that s 13(5) “requires only that the directions be given, and not that they be understood or even acknowledged”. Thus, while it is obviously desirable that the witness understand the directions and “it may be appropriate to ask questions in order to determine whether any further explanation is necessary”, it is clear that “testing of the potential witness’s understanding of the judge’s directions is not part of the process prescribed by s 13(5). No particular level of understanding is required as a condition of admissibility, always assuming that ss 13(1) and 13(3) have been satisfied”. Thus, it was held that, when a child responded “I don’t know” to the question “what do you understand by me telling you that it is important to tell the truth? What does that mean to you?”, that answer was “irrelevant” to the question of his competence to give unsworn evidence. Further, s 13 does not mandate any directions to a jury where a witness who is not competent to give sworn evidence is permitted to give unsworn evidence. In that regard, it may be contrasted with, for example, s 9(4) of the South Australian Evidence Act 1929 which specifically requires that, if unsworn evidence is given in a criminal trial, the judge “must explain to the jury the reason the evidence is unsworn; … and may, and if a party so requests must, warn the jury of the need for caution in determining whether to accept the evidence and the weight to be given to it”. The question arises whether a direction is required under s 165 (bearing in mind s 165A) or in accordance with common law obligations (see [1.4.3060]). The better view would be that the judge should, as a minimum, explain to the jury the relevant differences between sworn and unsworn evidence and direct them to bear those differences in mind when assessing the unsworn evidence.

Section 45 – Production of documents

In Matthews v SPI Electricity & Ors (Ruling No 17) [2013] VSC 146 TA \l "Matthews v SPI Electricity & Ors (Ruling No 17) [2013] VSC 146" \s "Matthews v SPI Electricity & Ors (Ruling No 17) [2013] VSC 146" \c 1  a party sought to have admitted a newspaper article, only a small part of which contained an alleged prior inconsistent statement by a witness (which the witness did not concede had been made). J Forrest J observed that the scope of s 45(3) “is extraordinarily broad: provided there is an “alleged prior inconsistent statement” recorded in a document the Court may, pursuant to s 45(3), admit the document itself or permit its tender” (at [21]). However, his Honour ruled that the article was “inadmissible” because a court should, in exercising its power under s 45(3) “to permit the tender of the article as a whole, be extremely cautious about the admission of such untested and potentially dubious material especially where the contents of the article go far beyond that of the alleged prior inconsistent statement” (at [25]) and because much of the article contained inadmissible hearsay (at [27]-[28]). While the conclusion appears unassailable, perhaps it would have been simpler to note that cl 8 of Pt 2 of the Dictionary provides that a reference in the Act to “a document” includes a reference “to any part of the document”. Putting to one side the (hearsay) evidence in the document of a prior inconsistent statement, the rest of the document was plainly inadmissible pursuant to Ch 3 and thus s 45(4) precluded admission under s 45(3). As regards the evidence in the document of the (alleged) prior inconsistent statement, it was caught by the hearsay rule since it was a previous representation by the journalist of the statement by the witness, relied on to prove that the witness made the statement. No hearsay exception was relied upon and, again applying s 45(4), even that remaining part of the article could not be admitted under s 45(3). It follows that, notwithstanding the breadth of s 45(3), the effect of s 45(4) was that none of the article could be admitted into evidence.

Section 56 – Relevant evidence to be admissible
When a joint criminal trial is held, involving multiple parties, in legal theory there is not one trial but several. In a joint trial involving two defendants (D1 and D2), for example, evidence admitted in the trial against D1 may not be admissible for or against D2, and in that situation must be disregarded in the trial of D2 (and if that is impossible, the trials should be separated): R v Rahme [2001] NSWCCA 414 TA \l "R v Rahme [2001] NSWCCA 414" \s "R v Rahme [2001] NSWCCA 414" \c 1 . For example, where evidence is admitted of an admission by D1 it will not necessarily be an “admission” in the trial of D2, since an “admission” is defined to be a previous representation “made by a person who is or becomes a party to a proceeding”. Since D1 is not a party in the trial of D2, the evidence of a previous representation by D1 is not an admission in the trial of D2 unless s 87 operates to permit it being treated as an admission by D2. It might have been thought that these principles would apply equally to civil proceedings. However, there is NSW authority to the contrary. Austin J in Australian Securities & Investments Commission v Rich (2004) 51 ACSR 363; [2004] NSWSC 1062 TA \l "Australian Securities & Investments Commission v Rich (2004) 51 ACSR 363; [2004] NSWSC 1062" \s "Australian Securities & Investments Commission v Rich (2004) 51 ACSR 363; [2004] NSWSC 1062" \c 1  stated at [24] “that where evidence is admitted in a proceeding in which there are several defendants, the evidence is admissible in the proceeding against all defendants, subject only to any restricting order that may be made under s 136”. In Eire Contractors Pty Ltd v O'Brien [2012] NSWCA 400 TA \l "Eire Contractors Pty Ltd v O'Brien [2012] NSWCA 400" \s "Eire Contractors Pty Ltd v O'Brien [2012] NSWCA 400" \c 1 , an appeal from proceedings involving allegations of negligence brought by a plaintiff against two defendant companies, Barrett JA (McColl JA and Preston CJ of LEC agreeing) noted the analysis of Austin J in Rich and stated at [109]:

The present case was one of a “single proceeding” with the plaintiff suing both [defendants]. Evidence admissible and admitted “in” that proceeding was therefore available for use generally in the proceeding subject to any order under s 136 limiting the use to which it could be put.

It has to be said that, given the analysis in respect of criminal proceedings, this proposition should be regarded as highly doubtful, at least in respect of non-testimonial evidence. Of course, as a practical matter, the various rules of admissibility may apply in the same way with respect to the two defendants (as appears to have been the position in Eire Contractors Pty Ltd v O'Brien). However, the example of the differential application of the admissions exception to the hearsay rule clearly demonstrates that they may not, and this important point of principle should not be forgotten. This point was acknowledged by Reeves J of the Federal Court in Richards v Macquarie Bank Limited (No 3) [2012] FCA 1523 TA \l "Richards v Macquarie Bank Limited (No 3) [2012] FCA 1523" \s "Richards v Macquarie Bank Limited (No 3) [2012] FCA 1523" \c 1  (decided prior to Eire Contractors Pty Ltd v O'Brien) when his Honour noted at [40] that Austin J had not referred to the provisions in this Act applying to evidence of admissions and concluded (at [83]) that it was clear that an admission made by one defendant to civil proceedings would not necessarily be admissible against another party to the proceedings.

Section 65 – Exception: criminal proceedings if maker not available

It should be noted that, in Natasha Youkhana v R [2013] NSWCCA 85 TA \l "Natasha Youkhana v R [2013] NSWCCA 85" \s "Natasha Youkhana v R [2013] NSWCCA 85" \c 1  the NSW Court of Criminal Appeal held that it was open to a sentencing judge to hold that the requirements of s 65(2)(b) (“representation … was made when or shortly after the asserted fact occurred and in circumstances that make it unlikely that the representation is a fabrication”) were met in a case where a statement was made to the police some months after the asserted fact – primarily because the person who made the statement knew that his representations could, and would, be checked by the authorities, and because (citing Harris) of his acknowledgement that he would be liable to prosecution if he wilfully stated anything which he knew to be false, or did not believe to be true (Bellew J at [54]-[58]). The Court made no reference to Williams or to the issues raised in this commentary. However, it appears that it was never argued that the “shortly after” requirement was not satisfied, so that the judgment is of limited significance. The court held that it was open to a trial judge to rule that the representation in the police statement was made “in circumstances that make it unlikely that” it was “a fabrication”, emphasis being placed not only on the fact that the person who made the representation acknowledged that he would be liable to prosecution if he wilfully stated anything which he knew to be false, or did not believe to be true, but also on the fact that the person knew that his representations could, and would, be checked by the authorities (Bellew J at [54]-[58]). 
Section 89A – Evidence of silence in criminal proceedings for serious indictable

offences [NSW Act only]

This provision, which is not yet in force, was introduced into the NSW Act by the Evidence Amendment (Evidence of Silence) Bill 2013 (NSW). It was not recommended by the ALRC or the NSWLRC. As the Explanatory Memorandum to the amending Act states:

The object of this Bill is to amend the Evidence Act 1995 so that in proceedings for a serious indictable offence an unfavourable inference may be drawn from the defendant’s failure or refusal to mention a fact during official questioning that the defendant could reasonably have been expected to mention and that is later relied on by the defence in the proceedings.

As is apparent, the possibility of the drawing of an adverse inference from silence would only be available in “criminal proceedings for a serious indictable offence”. That term is defined in the NSW Interpretation Act in a way that means this provision might operate in the Local Court with respect to such indictable offences dealt with summarily, an outcome which may not have been intended. There are other limitations on circumstances in which an “unfavourable inference” will be open. An unfavourable inference cannot be drawn unless:

(a) the proceedings are criminal proceedings for a “serious indictable offence” (s 21 of the Interpretation Act 1987 defines “serious indictable offence” to mean an “indictable offence that is punishable by imprisonment for life or for a term of 5 years or more” and “indictable offence” to mean “an offence for which proceedings may be taken on indictment, whether or not proceedings for the offence may also be taken otherwise than on indictment”);
(b) the defendant was undergoing “official questioning” (defined to mean “questions put to the defendant by an investigating official who at that time was performing functions in connection with the investigation of the commission, or possible commission, of the serious indictable offence”) in relation to the serious indictable offence (the term “investigating official” is defined in the Dictionary to this Act);

(c) the defendant had been given a “special caution” by an investigating official (“to the effect that the person does not have to say or do anything, but it may harm the person’s defence if the person does not mention when questioned something the person later relies on in court, and (b) anything the person does say or do may be used in evidence”);

(d) the investigating official who gave the special caution, at the time it was given, “had reasonable cause to suspect that the defendant had committed the serious indictable offence” (in respect of which the defendant is being prosecuted) and was “satisfied” that that offence was “a serious indictable offence”;

(e) the special caution “was given in the presence of an Australian legal practitioner who was acting for the defendant at that time”;
(f) prior to the relevant silence (that is, “failure or refusal to mention” a fact) the defendant was “allowed a reasonable opportunity to consult with that Australian legal practitioner, in the absence of the investigating official, about the general nature and effect of special cautions”;
(g) the defendant “failed or refused to mention a fact … that is relied on in his or her defence” in the criminal proceedings for the serious indictable offence;
(h) the defendant “could reasonably have been expected to mention” that fact “in the circumstances existing at the time”;
(i) the defendant was not, at the time of the official questioning, under 18 years of age;

(j) the defendant was not, at the time of the official questioning, “incapable of understanding the general nature and effect of a special caution”; and
(k) the evidence of silence is not the only evidence that the defendant is guilty of the serious indictable offence.

All these requirements must be satisfied before it would be open for the tribunal of fact in criminal proceedings to draw an “unfavourable inference” from the silence of the defendant during official questioning. This provision does not attempt to circumscribe the unfavourable inference that may be drawn if the requirements of this provision are satisfied. It will simply be a matter of logic and experience, similar to any assessment of the relevance of circumstantial evidence (see [1.3.60], [1.3.150]). In trials with judge and jury, it will be for the trial judge to determine what inference, unfavourable to the defendant in some way in the context of the criminal proceedings, would be rationally open to be drawn. The availability of alternative inferences, not unfavourable to the defendant, would need to be considered in that context. If an unfavourable inference is open, the evidence adduced on the voir dire would be adduced again before the jury. The jury would require directions on the availability of that inference. Those directions would be required to make clear what inference(s) was/were open and what inference(s) was/were not open. If an inference of “consciousness of guilt” was open, appropriate warnings would be required under the common law about the drawing of that inference (see [1.4.3060]). Even if such an inference was not open, and the unfavourable inference related to the credibility of evidence given by the defendant in the criminal proceedings (or the credibility of other evidence adduced in the criminal proceedings), careful directions would still be required (see [1.4.3060]). 

Section 97 – The tendency rule 

– Some cases will present considerable difficulty in distinguishing between tendency and non-tendency uses of evidence. For example, in Aristocrat Technologies Australia Pty Ltd v Global Gaming Supplies Pty Ltd [2013] HCA 21 TA \l "Aristocrat Technologies Australia Pty Ltd v Global Gaming Supplies Pty Ltd [2013] HCA 21" \s "Aristocrat Technologies Australia Pty Ltd v Global Gaming Supplies Pty Ltd [2013] HCA 21" \c 1  the High Court held that it was open to the Full Court of the Federal Court to consider that evidence of emails was used by a trial judge as tendency evidence although it was argued that the evidence was only relied upon to show the existence of knowledge on the part of the respondents (ie to show their state of mind). The High Court concluded at [35] that it was open to characterise the trial judge’s reasoning as “based upon discernment of a tendency on the part of the respondents to act in a particular way which involved dealing with articles, the making of which infringed copyright of the applicants” (emphasis added). That is, it was used not just to show knowledge but to infer subsequent acts on the basis of tendency reasoning.

– In deciding whether the requirement of “significant probative value” is met, if there are several occasions of similar conduct but there are thousands of occasions overall, “it is likely to represent such a miniscule fraction of all those occasions that I do not consider it can be regarded as being of any significance”: Richards v Macquarie Bank Limited (No 2) [2012] FCA 1403 TA \l "Richards v Macquarie Bank Limited (No 2) [2012] FCA 1403" \s "Richards v Macquarie Bank Limited (No 2) [2012] FCA 1403" \c 1  at [59].
Section 101A – Credibility evidence
In R v Gonzalez-Betes [2001] NSWCCA 226 TA \l "R v Gonzalez-Betes [2001] NSWCCA 226" \s "R v Gonzalez-Betes [2001] NSWCCA 226" \c 1  it was held at [43]–[48] that the prosecution was permitted, in relation to “an indemnified accomplice, or a person to whom some benefit has or might be extended by dint of that witness’ testimony” to adduce “that fact in evidence and the true status of the witness not for the purpose of increasing the witness” credibility but to enable the jury properly to consider those matters on the question of whether the witness” credibility is thereby diminished”. A similar approach has been taken to evidence that an alleged accomplice giving evidence for the prosecution (and thus testifying regarding his involvement in the offence) had entered a plea of guilty to the offence. It has to be said that the contention that this evidence is not relevant only to the witness’s credibility is difficult to accept. The Victorian Court of Appeal has accepted that it is only relevant in that way and that it is probably correct that such evidence is not admissible unless, and until, an attack is made on the credibility of the witness: Andelman v The Queen [2013] VSCA 25 TA \l "Andelman v The Queen [2013] VSCA 25" \s "Andelman v The Queen [2013] VSCA 25" \c 1  at [36]-[46].

Section 103 – Exception: cross-examination as to credibility

The particular ethical obligations on prosecutors in criminal trial may require the seeking of a ruling under this provision in advance of cross-examination. In Montgomery v R [2013] NSWCCA 73 TA \l "Montgomery v R [2013] NSWCCA 73" \s "Montgomery v R [2013] NSWCCA 73" \c 1 , Simpson J (McClellan CJ at CL agreeing) stated at [6]:

It is inherent in s 103 that a court may be called upon, in advance of cross-examination, to make a ruling as to the existence or otherwise of substantial probative value in the evidence. No ruling under s 103 was sought, and no notice was given to counsel for the appellant of the intention to cross-examine on the subject matter of [the witness’s] prior convictions. That, in itself, was, in my opinion, a serious departure from proper standards of conduct required of a Crown prosecutor. Had the Crown prosecutor advised defence counsel of his intention to cross-examine on that subject, defence counsel would have had the opportunity, which he undoubtedly would have taken, of raising the matter with the trial judge and obtaining a ruling on whether he would permit that cross-examination.
As regards cross-examination in relation to prior criminal convictions, it was held that given the period that had elapsed since the offences (a minimum of 50 years) the evidence could not have been held to have had substantial probative value.

Section 122 – Loss of client legal privilege: consent and related matters

– In Traderight (NSW) Pty Ltd v Bank of Queensland Limited [2013] NSWSC 211 TA \l "Traderight (NSW) Pty Ltd v Bank of Queensland Limited [2013] NSWSC 211" \s "Traderight (NSW) Pty Ltd v Bank of Queensland Limited [2013] NSWSC 211" \c 1 , Ball J of the NSW Supreme Court applied (at [17], [23]) common law authority to hold that an expert’s report was not “based” on privileged material (so as to effectively lose privilege) where that material only influenced the way that the report was expressed rather than the content of the opinions expressed in it.

– In Chaina v Presbyterian Church (NSW) Property Trust (No. 9) [2013] NSWSC 212 TA \l "Chaina v Presbyterian Church (NSW) Property Trust (No. 9) [2013] NSWSC 212" \s "Chaina v Presbyterian Church (NSW) Property Trust (No. 9) [2013] NSWSC 212" \c 1  it was held that claims of mental incapacity by a plaintiff (and evidence from him that he was incapable of conducting business transactions and litigation) was inconsistent with maintenance of privilege with respect to his correspondence with his solicitors.

Section 125 – Loss of client legal privilege: joint clients

The effect of s 125 is that privilege under s 118 or 119 is lost if, in civil proceedings where “2 or more parties have, before the commencement of the proceeding, jointly retained a lawyer in relation to the same matter”, evidence of a communication made by any of the parties to the lawyer, or a confidential document prepared by or for any of the parties, in relation to the same matter, is adduced by one of the parties. There is no need for a “dispute” to have arisen relating to the matter before the making of the communication or the preparation of the document. In Feridun Akcan v Gabriel Cross [2013] NSWSC 403 TA \l "Feridun Akcan v Gabriel Cross [2013] NSWSC 403" \s "Feridun Akcan v Gabriel Cross [2013] NSWSC 403" \c 1 , Rein J stated at [13]:

Whilst not felicitously expressed, I think it is tolerably clear that the intent of the section is to refer to the retention of a lawyer in connection with the same subject matter as is involved in the proceedings. To require that there has been retention of a lawyer prior to proceedings but after a dispute has arisen for the section to apply does not make sense. In context it is obvious that "matter" does not mean matter in the sense of "proceedings" because the joint retention of the lawyer must have been before the commencement of the proceedings.

It is important to emphasise that a communication made by one (subsequent) party in the presence of another (subsequent) party may not be confidential and thus not attract privilege in the first place (at [11]). 
Section 136 – General discretion to limit use of evidence

Breach of the rule in Browne v Dunn (1893) 6 R 67 TA \l "Browne v Dunn (1893) 6 R 67" \s "Browne v Dunn (1893) 6 R 67" \c 1  might justify preventing use of evidence to contradict a witness who was not properly cross-examined: Lord Buddha Pty Ltd v Harpur [2013] VSCA 101 TA \l "Lord Buddha Pty Ltd v Harpur [2013] VSCA 101" \s "Lord Buddha Pty Ltd v Harpur [2013] VSCA 101" \c 1  at [210].

Section 137 Exclusion of prejudicial evidence in criminal proceedings

A majority of the NSW Court of Criminal Appeal has re-affirmed R v Shamouil [2006] NSWCCA 112 TA \l "R v Shamouil [2006] NSWCCA 112" \s "R v Shamouil [2006] NSWCCA 112" \c 1 . In R v XY [2013] NSWCCA 121 TA \l "R v XY [2013] NSWCCA 121" \s "R v XY [2013] NSWCCA 121" \c 1  the Court sat a five-judge bench to reconsider Shamouil in the light of the unanimous judgment of the Victorian Court of Appeal in Dupas v The Queen [2012] VSCA 328 TA \l "Dupas v The Queen [2012] VSCA 328" \s "Dupas v The Queen [2012] VSCA 328" \c 1  holding that Shamouil was “manifestly wrong”. Two members of the majority of the Court (Blanch J and Price J), who held that the Crown appeal should be dismissed, did not consider it necessary to resolve the question (Blanch J at [194]-[198], Price J at [224]) although Price J did indicate support for the approach taken in Dupas.  However, the remaining member of the majority (Hoeben CJ at CL at [87]) and the two members of the Court who dissented as to the result (Basten JA at [65] and Simpson J at [162]) held that Shamouil should continue to be followed in NSW.  While a majority of the Court (Hoeben CJ at CL, Blanch J and Price J) held, contrary to R v Sood [2007] NSWCCA 214 TA \l "R v Sood [2007] NSWCCA 214" \s "R v Sood [2007] NSWCCA 214" \c 1  but consistently with DSJ, that the availability of alternative inferences to be drawn from evidence may justify exclusion under this provision, a different majority of the Court (Basten JA, Hoeben CJ at CL and Simpson J) considered that Shamouil should continue to be followed in NSW. It is apparent that only the High Court will be able to resolve these conflicting views. It is to be hoped that that Court will regard the analysis in Dupas as far more persuasive and agree that a court, in assessing “probative value” under this Act, is required to take into account considerations that impact on the reliability of the evidence. 
Section 174 – Evidence of foreign law
In Mokbel v The Queen [2013] VSCA 118 TA \l "Mokbel v The Queen [2013] VSCA 118" \s "Mokbel v The Queen [2013] VSCA 118" \c 1  the Victorian Court of Appeal referred at [24] to s 174 and noted that it “is plainly intended to be permissive. It is not exhaustive” as a means of proving “foreign law”. The Court also noted at [25] that the term “foreign country” was not defined, raising a question whether the provision could apply to the European Convention on Human Rights, which is a product of the Council of Europe, and not of any of its individual member States (or the European Union). The Court did not find it necessary to resolve the question, although it was observed (at fn 24) that the term ‘foreign country’ may “refer to a country that is a signatory to a multilateral treaty irrespective of whether the treaty itself can be described as the product of that particular country”.
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