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CCOMMENTARYY 

In this update, Bev Schurr incorporates new material and updates existing 
commentary relating to AArrest;; Charging;; Bail;; Detentionn andd questioning;; 
Searchh warrants;; Telephonee interceptionn andd surveillance;; Pre-arrestt andd 
post-arrestt directionss andd searches;; Youngg offenders;; Mentall illnesss andd 
cognitivee impairment;; Pre-hearingg procedures;; Hearings;; Sentencing;; 
Appealss 

 
Key updates include:

Baill 

seriouss indictablee offencee whilee onn baill 

In R v TW [2024] NSWSC 1504, Rothman J noted that s 22C of the Bail Act 
2013 (NSW) requires the courts to deal more stringently with young offenders 
than offenders over the age of 18 and questioned the validity of s 22C if it 
conflicts with the principles of equal justice. See [3.45].

Wheree ann adultt accusedd mustt showw causee whyy theirr detentionn iss nott justified 

Bail Act 
2013 (NSW), s 28B. Electronic monitoring provided by private agencies must 
meet minimum standards: Bail Act 2013 (NSW), s 30A; Bail Regulation 2021
(NSW), reg 31G. See [3.40].

Videoo linkk applicationss forr bail  Rightt too appearr inn courtt att firstt appearancee 

Arrangements for centralized NSW-wide bail courts on weekends and holidays 
are discussed at [3.250] and [3.420].

Detentionn andd questioning  NSWW 

 body-wornn videoo andd otherr situationss 

Otherwise inadmissible evidence which is unfairly prejudicial to the accused 
contained in a body-worn video may, if admitted by consent, still lead to a 
miscarriage of justice: Holmes v The King [2024] NSWCCA 233 at [139].
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TTelephonee interceptionn andd surveillancee devicess 

Interceptionn withoutt aa warrantt  Otherr dataa containedd inn mobilee phonee appss 

Police can mine a lot of information from mobile phones of accused, including 

R v Youseff (No 2) [2024] NSWSC 1260.

Pre-arrestt andd post-arrestt directionss andd searches 

Kinds of personal searches Ordinary search Strip search

With the NSW Policing Activity Tool, the NSW Bureau of Crime Statistics and 
Research (BOCSAR) now provides a centralised register of the incidence of the 
exercise of police powers to undertake personal and strip searches, and who 
they are searching. See [9.43], [9.74, [9.76].

Pre-hearingg proceduress 

Vieww off crimee scenee -- Applicationn forr aa view 

The process of applying to the court for a view of the crime site, and ancillary 
orders relating to recording and the presence of the media: R v Diallo (No 8)
[2024] NSWSC 979. See [17.2615].

Hearingss 

Openn courtt  Generall rulee 

A court may exclude a member of the public, in this case the father of the accused, 

from entering the court or the court precincts if there is concern for the welfare of 

witnesses in the proceedings: R v Rajapakse (No 2) [2024] NSWSC 1227. See [18.30].

Presencee off thee accused  Accusedd mustt bee inn NSWW 

An accused may appear in court in person, or by audio visual link (AVL) from any part of 

NSW, including a prison: Evidence (Audio and Audio Visual Links) Act 1998 (NSW). In 

some minor matters the Local Court may deal with a charge via a written plea of guilty: 

Criminal Procedure Act 1986 (NSW), s 182. If the accused is located outside NSW, an 

arrest warrant may be issued to bring them to court. If the accused is in a prison 

outside NSW, they must be brought into NSW either by extradition or via the Prisoner
(Interstate Transfer) Act 1982 (NSW). There is no legislative basis for permitting a 

person in custody in another state to enter a plea of guilty or not guilty via AVL, 

expeditious and efficient as that process may be: R v Johnson [2024] NSWDC 452 per 

Bennet SC ADCJ. See [18.310].
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HHearings  witnessess 

Witnessess givingg evidencee fromm outsidee thee courtt room  Opposingg ann applicationn 

thatt aa witnesss givee evidencee viaa audioo visuall linkk 

In Rooney v AGL Energy Ltd (No 2) [2020] FCA 942, the grounds for opposing an 

application that a witness give evidence by AVL are reviewed. See [121.280]. 

Hearings  rolee off judgess andd magistratess 

Judgmentt andd decisionss --  

In Atanaskovic Hartnell Corporate Services Pty Ltd v Kelly [2024] FCAFC 137, it is 

reviewed how much unacknowledged "cut and paste" copying of submissions of the 

therefore reveals a failure to perform the judicial function. See [22.830].

Sentencing  relevantt factors 

Aggravatingg factorss inn sentencingg  Domesticc violencee -- generallyy 

In R v Stephens [2024] NSWCCA 170, Chen J emphasised the need for deterrence when 

sentencing for domestic violence-related offences. See [27.1575].

Sentencingg optionss 

Custodiall sentencess forr bothh NSWW andd Commonwealthh offencess  

For an example of undertaking the always complicated task of imposing custodial 

sentences for both NSW and Commonwealth offences see Beck v The King [2024] 

NSWCCA 201. See [28.460].


