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RESOLVING STATUTORY OVERLAP IN THE SUPERANNUATION SYSTEM

M Scott Donald and Aryan Mohseni

Australia’s national superannuation system enlivens a complex collage of Commonwealth 
and State laws and regulatory regimes. It therefore provides an opportunity to explore 
the operation of legislative devices designed to resolve issues of overlap in a practical 
setting of considerable consequence. This article assesses two of these devices: s 350 of the 
Superannuation Industry (Supervision) Act 1993 (Cth) and s 5E of the Corporations Act 
2001 (Cth), and identifies the crucial role played by s 109 of the Australian Constitution in 
the curatorial process governed by those provisions. The article is also concerned with the 
potential for less obvious examples of regulatory overlap to go unnoticed, and examines 
specific examples that illustrate this potential.  .....................................................................   114
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A recent consensus has emerged between courts and practitioners which indicates that 
the intersection of class action and regulatory proceedings is becoming more prevalent. 
The intersection of such proceedings creates challenges for Australian courts, parties and 
practitioners who are burdened with their co-ordination and disposition. It also poses 
thought-provoking questions regarding the utility of class action proceedings, in the 
limited circumstances where the relief which they seek is akin to that sought in a parallel 
regulatory proceeding. This article considers these issues in the context of a suite of recent 
high-profile parallel class action and regulatory proceedings. It also examines why the 
notable increase in intersecting class action and regulatory proceedings has emerged.  .......   132
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