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Victorian Courts 2

Updated content has been provided by GGerardd Nash:

Orderss 64 85

Updated:

There is no common law right of appeal. See [2024]] VSCAA 130, 

at [[CPR64.0.40]

This decision does not sit easily with the subsequent decision of the Court of Appeal. 

See  [2024]] VSCAA 130, at [[CPR64.0.1040]

not the only matters that needed to be addressed. See Universityy off Wollongongg vv 

Metwallyy (1984)) 1588 CLRR 447, at [[CPR64.0.1120]

An appeal was dismissed in relation to negligent driving. See Normann vv Transportt 
Accidentt Commissionn [2024]] VSCAA 123, at [[CPR64.0.1280]

An inference may properly be drawn against an appellant who fails to give evidence of 

his or her means. See Michaell Hilll Jewellerr (Australia)) Ptyy Ltdd vv Gispacc Ptyy Ltdd 
[2024] NSWCAA 128, at [CPR64.0.1520]

Swarcbordd vv Charboardd Investmentss Ptyy Ltd 

[2024]] VSCAA 92, at [[CPR64.0.1520]

Updated content has been provided by SSandraa Karabidiann and Johnn Leung:

Orderss 11 25

Updated:

The courts do not take an unduly technical or restrictive approach to the pleadings. 

See Victoriann WorkCoverr Authorityy (t/ass Worksafee Victoria) vv White [2021]] VSCC 

458, at [[CPR21.01.140].

When considering whether to grant default judgment, the courts confined 
themselves to the facts alleged in the statement of claim. See Phonographicc 
Performancee Ltdd vv Maitra [1998]] 22 Alll ERR 638;; Youngg vv Thomas [1892]] 22 Chh 134,
at [[CPR21.01.160].

This is a discretion that will not be exercised readily. See Trusteess off thee Christiann 
Brotherss vv DZY (aa pseudonym) [2024]] VSCAA 73, at [[CPR21.01.260].. 

New:: 

Applicationn too sett asidee defaultt judgment, has been inserted, at [CPR21.07.20].
 

Orderss 26 40

The length of time the admission was left open by the party seeking to withdraw it 

may be a determining factor to refuse leave in one case but cannot be a firm rule. 

See Bodycorpp Repairerss Ptyy Ltdd vv Maisanoo (Noo 3) [2013]] VSCC 244, at 

[CPR36.01.40].
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The party opposing the amendment bears the evidential onus on the question of 

prejudice. See AACN0026938433 Boxx Ptyy Ltdd vv Australiann Corrugatedd Boxx Coo Ptyy 
Ltd [2013]] VSCAA 223, at [[CPR36.01.60].

remains whether the proposed 

. See Grahamee vv Bendigoo andd 
Adelaidee Bankk Ltd [2021]] VSCAA 222, at [[CPR36.01.100].

The principles regarding the interaction between r 36.01(6) and s 34(1) of the 

Limitations of Actions Act 1958 were summarized. See Willmottt Forestss Ltdd (inn 
liq)) vv Armstrongg Duboiss Ptyy Ltd [2016]] VSCC 61, at [[CPR36.01.140].

The relevant time to assess whether a party has made a mistake in the name of a 

party is at the time the proceeding commenced. See PDD Enterprisee Ltdd vv Pacificc 
Brandss Clothingg Ptyy Ltd [2012]] VSCC 494, at [[CPR36.01.150].

T

. See RR vv Cripps;; Exx partee Muldoon [1984]] 22 Alll ERR 7055 

att 710, at [[CPR36.07.40].

The balance of convenience favouring the granting of the order is not a distinct 
requirement. See Rozenblitt vv Vainer [2019]] VSCAA 164, at [[CPR37A.05.20].. 

The alleged conduct was said to support an inference of danger of dissipation. See 
Fernandezz vv Cohrs [2019]] VSCC 727, at [[CPR37A.05.40].. 

Where the respondent seeks a carve out to meet legal costs or other matters, a 
relevant factor will usually be whether the defendant has sufficient other assets to 
meet such costs. See Pluss Recruitmentt Ptyy Ltdd vv Phillipss (Noo 2) [2019]] VSCC 611, 
at [[CPR37A.05.80].. 

A possible exception to the requirement to give an undertaking as to damages is 
that by reason of his or her poverty the applicant is unable to give such an 
undertaking. See Roee vv Howard [2020]] VSCC 212, at [CPR37A.05.100]. 

Mandaa Capitall Holdingss Ptyy Ltdd vv Pappas [2024]] VSCC 
495, at [CPR37A.05.140]. 

The Court will not usually allow access to the seized material prior to discovery 
having been completed absent consent. See Raulandd Australiaa Ptyy Ltdd vv Johnsonn 
(Noo 2) [2019]] FCAA 1175, at [[CPR37B.03.20]. 
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