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UUPDATEDD COMMENTARYY 

Authors Keith Francis and Francois Salama have reviewed and updated the following 

commentary.

administrationn off ann estatee 

Troja v Troja (1994) 33 NSWLR 269 is referred to as authority for the common law 

proposition that a person who unlawfully kills another cannot expect to receive any 

benefit from the estate of the victim. See [[170.110].

Whatt iss adequatee provisionn forr thee properr maintenance,, educationn orr advancement?? 

The authors maintain that it is necessary to bear in mind the comments of Callinan & 

Heydon JJ in Vigolo v Bostin (2005) 221 CLR 191; 79 ALJR 731; [2005] HCA 11, that 

[505.210].

Whenn doess aa dee factoo relationshipp end?? 

It was stated in H v P P

any time, and continues to exist only insofar as the indicia which give the relationship its 

riage- Sheen v Hesan [2023] NSWSC 468. 

See [[510.170].

Stepchild

It should be noted that, the Succession Act 2006 -child

Plummer v Montgomery [2023] NSWSC 175. See [[510.530].. 

Otherr applicantss 

For an example of a family provision claim launched by the son-in-law of the deceased 

in circumstances where his wife, the daughter of the deceased, had died before the 

deceased and where there was a residence and partial support received from the 

deceased, see Brewer v Ney [2023] NSWSC 526. See [[510.670].

Sectionn 1000 statementss byy thee testatorr  

Statements by the testator may be admissible as evidence in a family provision claim: 

s 100 of the Succession Act 2006 (NSW) for deaths before 1 March 2009. However, it 

was noted in Plummer v Montgomery
to accept, unquestioningly, the truth, or accuracy, of the statements, particularly if they 
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are denied by an applicant, or where there is other evidence that casts doubt upon their 

[[515.150].

Whetherr thee applicantt wass beingg maintainedd byy deceasedd att timee off deathh  

The authors note that, dependency, at least insofar as the consideration of who might 

prove to be dependent, has been defined by Lindsay J in Re Awad [2023] NSWSC 765 as 

The concept is wide enough to cover any person who naturally relied upon, or looked to, 

the deceased, rather than to others, for anything necessary, or desirable, for his or her 

maintenance and support in more than a minimal or insignificant way, leaving aside 

[515.910].

Characterr andd conductt off thee applicantt 

In Tarbes v Taleb [2023] NSWSC 565 it was noted that, the court will actively weigh key 

factors accordingly, whilst maintaining a cognisance that distant age of the events, the 

will often be fixed and strongly held, may operate to make it difficult for a judicial fact 

ting 

versions . See [[515.950].

  

has been addressed by Meek J in Jurak v Latham [2023] NSWSC 1318. As explained by 

the authors, critical aspects of the conduct of family provision matters were highlighted 

amidst concerns that the conduct of family provision matters and the understanding and 

deployment of the court protocols were falling short of the standards the court expects, 

It was also highlighted by Meek J in Jurak that, as part of the duty upon legal 

practitioners, there is an obligation to advise the court of all material matters that will 

have bearing upon the orders the court is being asked to make. Compounding that duty 

is the obligation upon legal practitioners to address, at trial and by cross-examination, 

the issues of forensic importance. See [520.280].

Costss off thee legall personall representativee 

It is suggested that the legal personal representative to be cognisant of the caution of 

Lindsay J in Re Soulos (No 2)
executors were confronted by a necessity to make difficult forensic decisions in the 

[522.190].
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EEffectt off costss onn provisionn fromm thee estatee 

The authors point out that it is prudent for a claimant to consider the following 

commentary from Boatswain v Boatswain
seen as an exhortation to parties engaging in litigation under the Act to consider, in 

advance, the potentially devastating consequences of the legal dispute and the costs 

thereof, with the effect of depleting an already modest estate, or notional estate, as well 

as the futility of pursuing, to the completion of the hearing, claims which the available

[522.290].

Offerss off compromisee orr Calderbankk offers 

Regarding Calderbank offers it was cautioned in Edmonds v Barrington Winstanley 
Group Pty Ltd (No 2)
ordered where a party does not accept a Calderbank offer depends upon whether it was 

a genuine offer of compromise and whether the offeree acted unreasonably in all the 

circumstances in refusing [522.330].

Basiss forr makingg notionall estatee orderss 

o allow costs 

Boatswain v Boatswain [2023] NSWSC 763. See 

[525.330].

 

The authors refer to Hallen J in Boatswain v Boatswain [2023] NSWSC 763, where it was 

submitted was intended to mean that regardless of the length of the delay, or the 

reasons for it, an order extending time must be made, that proposition should be 

[535.350].


