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UPDATED COMMENTARY

DDecemberr Updatee Summaryy 

Samm Ricketson has written new commentary on: 
 
Recentt Developmentss 

Inquiryy intoo enforcementt off copyrightt andd furtherr copyrightt consultationss   
 
The author provides a comprehensive update on the continuing roundtable 
consultations by the Attorney-

reform issues: a limited liability scheme for orphan works, quotation from copyright 
material, use of copyright material in remote learning environments, the implications 

Copyright Act 1968 (Cth). A second roundtable followed in June which focussed on the 
first three items identified. The third roundtable, held in August 2023, dealt with the 
remaining topics of AI and broadcasting definitions. See [RD.2000]. 

soundd recordingss underr Copyrightt Actt 19688 (Cth),, ss 152(8) (11))  

Copyright Legislation Amendment (Fair Pay for Radio Play) 
Bill 2023
earnings which arises under s 152(8) of the Copyright Act 1968 where there are 
applications before the Copyright Tribunal, and, likewise, the 0.5 cents per head of the 
Australian population maximum that applies in the case of the ABC under s 152(11). 
See [RD.2400]. 

Developmentss inn Artificiall Intelligencee  
 
In August 2023, the US District Court for the District of Columbia gave summary 

authorship: Thaler v Perlmutter No. CV 22-1564 (BAH), 2023 WL 5333236 (D.D.C. Aug. 
18, 2023). See [RD.2300].

Copyrightt infringement,, defencess andd damagess  Sheerann vv Chokrii (Ch)) [2022]] 
EWHCC 827;; [2022]] F.S.R.. 155 (66 Aprill 2022))  
 
An issue raised against musician Ed Sheeran in Sheeran v Chokri (Ch) [2022] EWHC 

allegedly collected bits and pieces of music from different sources. This was held to 
have no relevance to the proceeding. It also appeared that when this occurred, Mr 
Sheeran attributed his source and/or gained permission for the use. 
Ed Sheeran has been the subject of infringement claims in other jurisdictions, notably 
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in the US. In May 2023, he subsequently won a jury trial action in Manhattan where the 

DDesignss 

protection for virtual designs, partial designs and incremental designs in the following 
Chapter 

from [21.0]. See, in particular, [20.71], [20.15] [20.25].

Collectivee Administrationn andd Legislativee Controlss  
 

 collectingg societiess  
 
The author provides updated information on current operations of principal collecting 
societies. See [15.0] [15.50].

Civill Remediess forr Infringementss off Copyrightt  

Mandatoryy injunctionss againstt carriagee servicee providerss  Thee mandatoryy naturee 
off thee orderr  
 
Roadshow Films Pty Ltd v Telstra Corporation Ltd  [2023] FCA 1167 deals with 
applications for injunctive relief against online infringing websites. This decision deals 
particularly with the issues arising when applicants seek to extend or vary initial 

a careful examination of the 
matters to be taken into account in granting such applications. See [13.635] and 
[RD.1060].
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OOctoberr Updatee Summaryy 

Samm Ricketson has written new commentary on: 
 
Recentt Developmentss 

Wrightt vv BTCC Coree [2023]] EWCAA Civv 8688 (200 Julyy 2023):: Fixationn off workss 
 
In the recent decision Wright v BTC Core [2023] EWCA Civ 868; [2023] 7 WLUK 282; 
[2023] F.S.R. 21 of the English and Welsh Court of Appeal, there has been the first 
extended judicial discussion for some time of the requirement of fixation in UK and EC 
copyright law, as well as under the international treaties such as the Berne Convention 
and the WCT. The court emphasizes the need to distinguish between fixation in the 
context of subsistence and fixation that occurs by way of an infringing reproduction of 
the work. See [RD.1050].

Recentt UKK casess onn literaryy andd dramaticc copyrightt infringementss  
 

television scripts and characters are not common in Australia (perhaps, because of the 
time and costs involved), but two recent UK cases of this kind, involving extensive 
evidence and argument should be noted here as useful (and interesting) exemplars of 
this kind of litigation: Pasternak v Prescott [2022] EWHC 2695 (Ch); [2022] 10 WLUK 
305; [2023] F.S.R. 9; (25 October 2022) (involving claims of infringement in relation to 
a work of non-fiction and a translated work) and Shazam Productions Ltd v Only Fools 
The Dining Experience Ltd [2022] EWHC 1379 (IPEC); [2022] 6 WLUK 41; [2022] F.S.R. 
25 (8 June 2022) (claims of infringement and passing off in relation to characters and 
defences of parody and pastiche). See [RD.1055].
 

Civill Remediess forr Infringementss off Copyrightt  

Mandatoryy injunctionss againstt carriagee servicee providerss  Partiess too thee 
application,, noticee andd evidencee   
 
There is an obligation under s 115A(4) of the Copyright Act 1968 (Cth) for the copyright 

relevant) and the person operating the online location, but the obligation of 
notification for the third of these persons may be dispensed with by th

reasonable efforts, to determine the identity or address of the person who operates the 

by the court, see Roadshow Films Pty Ltd v Telstra Corporation Ltd [2022] FCA 1413. 
See [13.640]ff.
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CCircumstancess justifyingg ann awardd off additionall damagess  flagrancyy off 
infringementt   
 
In Universal Music Publishing Pty Ltd v Palmer (No 2) (2021) 158 IPR 421; [2021] FCA 

rights, gave false evidence, failed to comply properly with discovery obligations and 
gained a political benefit from his unauthorized u
political campaign. Katzman J made here an award of $1 million additional damages
pursuant to s 115(4) of the Copyright Act 1968 (Cth). See [13.940] and [13.710].

Circumstancess justifyingg ann awardd off additionall damagess 
afterr noticee   
 
In Sankey v Bollig [2023] FedCFamC2G 227, Lucev J awarded $7,000 awarded with 

See [13.942].

Mandatoryy injunctionss againstt carriagee servicee providerss  Requirementss forr thee 
grantt off orderss underr ss 115A(1))   
 
See [13.630] for a discussion of cyberlockers by Nicholas J in Roadshow Films Pty Ltd v 
Telstra Corporation Ltd [2022] FCA 1413.

Damagess forr conversionn orr detentionn off infringingg copiess  Relationshipp betweenn 
conversionn damagess andd damagess forr infringementt 
 
In Aristocrat Technologies Australia Pty Ltd v Konami Australia Pty Ltd (No 3) (2022) 
170 IPR 42; [2022] FCA 1373, Nicholas J recognised that the remedies of damages and 
account may be pursued in the one proceeding with respect to different infringements. 
See [13.1140] and [13.710].

Actionss inn relationn too circumventionn off technologicall protectionn measuress andd 
electronicc rightss managementt information  Actionn againstt circumventionn off ann 
accesss controll TPMM  ss 116ANN 
 

of s 116
AN will be an arguable defence in any proceeding under this section: see, for example, 
Take-Two Interactive Software, Inc v Anderson [2021] FCA 1024. See [13.2920].
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