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UPDATED COMMENTARY

 

Junee Updatee Summaryy 

Recentt Developmentss 

 

Samm Ricketson has written new commentary on: 

 

Developmentss inn Artificiall Intelligencee 

A distinction might be drawn between works created with the aid of computers hence 

capable of protection as original works (due to the need for human authorship in relation 

to original works) and works that are created by computers with the absence of any 

human authorship or direction other than in some quite indirect fashion and hence not 

protected. 

The author flags that even though the issue of artificial intelligence (AI) is not a very 

recent development, the implications of AI systems for intellectual property rights 

generally, and in particular copyright and patents, have only recently begun to be 

addressed. The author reference how WIPO and the European Parliament have 

addressed the issue to date.

The author flags that the rapid development and growth of AI systems poses significant 

policy and legal challenges to traditional conceptions of intellectual property rights, in 

particular copyright and designs. See [RD 2300].

 

Neww Nationall Culturall Policyy 

An announcement from the Department of Infrastructure, Transport, Regional 

Development, Communications, and the Arts to Public Lending Right (PLR) and 

Educational Lending Right (ELR) claimants on 4 April 2023 advised that claims to this 

extension to the PLR and ELR can be made from 3 April 2023 throu

Lending Rights online service and that title claims for the 2023 2024 program will be 

extended to 30 June 2023. Claims submitted after this date will be processed in a future 

program year: PLR Modernisation Notification 2023 2024. See [RD.2200].

 

TikTokk andd APRAA AMCOSS agreement 

The author discusses implications of the recent ban by the Australian Government of 

use of TikTok on government-owned devices. See [RD.1500].

 

Proposedd internationall diplomaticc conferencee onn neww designss treatyy  

The proposal for the Diplomatic Conference is to be found in WIPO Document SCT/46/2, 

which directs that the conference should be held no later than 2024 and further directs 

the relevant standing committee of WIPO (The Standing Committee on the Law of 
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Trademarks, Industrial Designs and Geographical Indications) to meet in the second half 

of 2023 to close any existing gaps in the treaty. See [RD.1900].

CCriminall Offencess andd Borderr Seizuree 

particular:

 

Deliveryy off materiall too thee nationall libraryy  Extensionn off legall depositt 

requirements to digital materials under Division 3, Part X, Copyrightt Actt 19688   

published cultural 

author lists the essential elements of the scheme. See [13A.490].

 

 

Marchh Updatee Summaryy 

 

Proprietaryy rights:: ownershipp andd exploitationn 

Samm Ricketson

 

Licencess  Impliedd licencess  Expresss orr impliedd licence??  

The recent High Court decision Realestate.com.au Pty Ltd v Hardingham (2022) 97 ALJR 

40; [2022] HCA 39 (14 December 2022) canvasses a number of important issues relating 

to copyright, including copyright subsistence in photographs and floorplans and 

consideration of the terms of an oral licence given by the copyright owner and exclusive 

licensee of certain photographs and images that were supplied to real estate agencies 

to use in their sales and leasing promotions of particular properties. These were then 

uploaded by the agencies to a website operated by a third party where they could be 

readily accessed for purposes of historical comparison. The principal issue in the case 

was whether this further use of the photographs or images fell within the scope of an 

implied or inferred oral licence of the copyright in those photographs or images. The final 

outcome was that the third parties were able to use the material uploaded to their 

website without infringing copyright. See [RD.1005] and [14.435]-[14.441], in particular 

[14.441].

 

Ownershipp off copyrightt  Workss  Wheree thee authorr iss ann employeee  

 

In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR; 60 ALJR 194; [1986] HCA 1, 

the High Court indicated that both organisation and control should be regarded as 

relevant factors, among others, but it was the totality of the relationship between the 

parties that a court needed to consider in determining whether it was one of employment 

or of independent contract. In Construction, Forestry, Maritime, Mining and Energy 
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Union v Personal Contracting Pty Ltd (2022) 96 ALJR 89; 398 ALR 404; [2022] HCA 1, 

the High Court appeared to have confirmed its approach, with the issues of control and 

t

analysis that is required. 

The desire of employers to transform employees into independent contractors and 

thereby avoid the obligations of the employment relationship that arise under general 

law may lead to unexpected consequences so far as ownership of copyright material 

created while performing these contracts is concerned. Given the High 

on the terms of the contracts in question, where the contract is found not be one of 

service, in the absence of any modifying agreement (as allowed under s 35(3) of the 

Copyright Act 1968 (Cth)), copyright ownership will remain with the contractor. 

See [14.95].

 

Assignmentt andd transmissionn off copyrightt  Assignmentss  Transmissionn byy 

testamentaryy dispositionn andd byy operationn off law  Bequestss off unpublishedd work:: ss 

1988 

Section 198 refers to manuscripts and artistic works that rema

applies in the context of term of protection under s 29A (and which is reflected in the 

formulation used in s 240(2)). Accordingly, manuscripts of literary, dramatic, or musical 

not be covered. See [14.320].

Assignment and transmission of copyright Assignments The particular case of 

commissioning arrangements: assignment or licence? 

In the absence of entitlement to an assignment, the position may be that the putative 

assignee is only a licensee of the copyright, which may in turn give rise to a dispute as to 

the scope of that licence. See [14.336].

 

Recentt Developmentss 

The author has further written new commentary on: 

 

Inquiryy intoo enforcementt off copyrightt  announcementt byy Attorney-Generall 

The author analyses the Copyright enforcement review, Issues paper as released in mid-

December, please refer to [RD.2000].

Neww Nationall Culturall Policyy 
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On 30 January 2023, the Minister for the Arts, Tony Burke MP released the policy 

Revive: A Place for every 

story, a story for every place. See [RD.2200].  

Indigenouss copyrightt  Productivityy Commissionn inquiryy intoo Aboriginall andd Torress 

Straitt Islanderr Visuall Artss andd Craftss 

T -alone 

Report: Scoping Study on stand-alone legislation to protect and commercialise 

Indigenous Knowledge at [RD.210].

 

Campaigntrackk Ptyy Ltdd vv Reall Estatee Tooll Boxx Ptyy Ltdd (2022)) 2922 FCRR 512;; 1677 IPRR 

411;; [2022]] FCAFCC 1122 (66 Julyy 2022)) 

This case involved alleged infringements of copyright in cloud-based real estate 

marketing software that had originally been created and developed by the third 

respondent (Semmens). On appeal to the Full Federal Court, the main issue was whether 

the respondents had authorised the copyright infringements of Mr Semmens, with 

particular attention being directed at certain email correspondence between the parties. 

The appeal was upheld by a majority of the court. See [RD.1000].

 

 digitall platforms,, Google,, Facebookk andd mandatoryy codee 

platfo

 



 
The Law of Intellectual Property 6 

 
 
 
 
 
 
 
 
 


