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BASED ON FRESH MEDICAL EVIDENCE AND EXPERT INTERPRETATION OF 
HER DIARIES

Dr Fiona Hum and Dr Andrew Hemming

This article argues that Kathleen Folbigg was wrongly convicted of suffocating her four 
children and should be immediately released from prison where she has been incarcerated 
since 2003. The basis for this contention is the fresh and compelling evidence that  
Ms Folbigg has the CALM2 mutation which she passed on to two of her four children 
and precipitated lethal cardiac arrests. The current medical and scientific expert opinion 
is that all four children died from natural causes. In addition, recent expert opinion from 
psychologists and linguists on Ms Folbigg’s diaries, which the Crown argued amounted to 
virtual admissions of guilt, concluded that there was no evidence Ms Folbigg harmed her 
children and her purpose in writing the entries was to try and make sense of the deaths of 
her children.  .........................................................................................................................  180
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Australian courts have regularly questioned the High Court’s judgment in Owners of 
Ship Shin Kobe Maru v Empire Shipping Co Inc, which prohibits using defined terms in 
legislation to interpret their definitions. The basis for this prohibition is that it would be 
“circular” to use defined terms to interpret definitions, as definitions give defined terms 
a “special” legislative meaning. Recently, the Queensland Court of Appeal has endorsed 
Shin Kobe Maru as a strict rule against this kind of circular reasoning, whereas the New 
South Wales Court of Appeal has suggested that the position may be more complex. This 
article analyses these competing decisions and suggests that Shin Kobe Maru is subject to 
a number of qualifications and exceptions, arising out of the importance of defined terms 
as a source of context. Rather than being “mere placeholders” for their definitions, defined 
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