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Bernice Chen

In 2007, the High Court in Farah Constructions Pty Ltd v Say-Dee Pty Ltd introduced 
the concept of “seriously considered dicta”, a species of judicial dicta which could 
apparently be binding on lower courts in certain circumstances. This article undertakes a 
comprehensive case law analysis of “seriously considered dicta” in lower court judgments 
and finds that the concept is beset with doctrinal uncertainties. It argues that “seriously 
considered dicta” undermines the normative justification of precedent, by “textualising” 
precedent and ignoring the context in which it was made. “Seriously considered dicta” 
is also contrary to the settled constitutional conception of the judicial function as being 
fundamentally adjudicative, undermining institutional discipline. It should therefore be 
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Recently both major political parties have adopted rules increasing the security of tenure 
of their federal parliamentary leaders. Both parties now require a specially high majority 
of their parliamentary members to bring about a vacancy in the leadership. For example, a 
Prime Minister who is federal Australian Labor Party leader cannot be removed from the 
latter post unless 75% of the members of the parliamentary party support such action. This 
article documents and analyses those rules and then asks three questions. First, can the 
rules be repealed by ordinary motions in the two party rooms without any special majority, 
restoring the previous position under which a bare majority was sufficient to unseat the 
leader? Second, are the new rules legally enforceable? And third, what should the Crown 
and the courts do if there is a dispute about who the rightful parliamentary leader and thus 
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