IndeXx

VOLUME 1 - 2010

Administrative Appeals Tribunal

discrimination claims, 30

Adverse action
employers, by, 9, 10
overview, 30
subjective reasons, 10
trade union officials, 9

Age discrimination
burden of proof, 74
dominant reason, 74
overview, 73
proposed amendments, 116
unlawful termination, 73, 74

Annual leave
variation of awards, 50

Anti-discrimination legislation — see
Discrimination

Appeals
Fair Work Act, 61

Arbitration

enterprise agreements, 7, 8
Fair Work Australia, 7, 8

Australian Building and Construction
Commissioner

post-election developments, 96

Australian Industrial Relations Commission

award modernisation, 17, 23, 47
Giudice, Justice Geoffrey, 16, 17
minimum wages, 17
work choices, 17-18

Awards — see Modern awards

Bargaining — see also Good faith bargaining
scope orders, 94

Better off overall test
enterprise agreements, 20-21, 61

Bullying
criminal prosecution, 5
damages, 5
managing risks, 6
overview, 5
psychological conditions, 5
staff protection, 6

Burden of proof
discrimination, 31, 45
age discrimination, 74

Charges

occupational health and safety prosecutions, 11, 12

Companies

employee entitlements, 98, 99
liquidation, 98, 99
phoenix companies, 98

Compassionate leave

variation of awards, 50

Compensation
discrimination claims, 31

Confidential information

employee obligations, 54, 55, 56

improper use, 55, 56-57

Costs
discrimination claims, 31-32

Criminal prosecutions
bullying, 5

Damages

bullying, 5

discrimination claims, 30, 100, 101, 102, 115

general damages, 101

sexual harassment, 100, 102-103, 115
aggravated damages, 100, 102

general damages, 101-102
heads of damage, 100

124

(2010) 1 WR 124



Index

punitive damages, 102, 115 enterprise agreements, 7, 8

termination of empl 87
ermination of employees, Duty of care

Deepwater Horizon oil spill occupational health and safety, 112

adequacy of resources, 71-72
commercial ramifications, 69-70

details of incident, 69 Employee entitlements
emergency response management, 70 liquidation, 98, 99

first 24 hours, 71 phoenix companies, 98

injury statistics, 72

overview, 69, 72 Employees

responsibilities, 71 independent contractors, and, 106

warning signs, 71 .
£ SIENS, Employer associations

Defences fair work system concerns, 96-97
discrimination claims, 32

. Empl - Iso Vicari liabilit
occupational health and safety, 112, 113-114 mployers = see aiso yicarious Habrity

adverse action, 9, 10

Discrimination — see also Sexual harassment discipline of employees, 9, 10
age discrimination, 73 enforceable undertakings, 88
burden of proof, 74 “go away” money, 4
dominant reason, 74 right of entry, and, 22, 23, 24
proposed amendments, 116 underpayment of wages, 88-89
amendments to legislation, 30, 31, 32 workplace behaviour, and, 110, 111

background to legislation, 110

burden of proof, 31, 74 o ]
Queensland, 45 confidential information, 54

choice of forum, 30-33 implied duties, 60 '

choice of relief. 31 non-compete restraints, 54, 56

costs. 31-32 ’ sufficiency of provisions, 56, 57

Employment contracts

damages, 30, 100, 101, 102, 115 Enterprise agreements — see also Bargaining

fie.ff.:m‘:es, 32 . approach to approval, 62
initiation of proceedings, 30-31 better off overall test, 20-21, 61
jurisdiction, 30

mediations, 31

national approach, 106
overview, 30

proof of direct discrimination, 32
purpose of legislation, 110

sex discrimination, 116

dispute settlement procedure, 7
arbitration, 7, 8

individual flexibility arrangements, 91
effect on agreement, 91-92

pre-approval requirements, 20, 61

right of entry, 90

proposed amendments, 115-116 Evidence
sexual and gender identity, 117, 118 occupational health and safety prosecutions, 11, 13,
sexual orientation, 117, 118 52

statutory protections, 30
tribunal proceedings, 30, 31, 45

unlawful termination, 30, 73, 74 Fair Work Act
vicarious liability, 110 adverse action, 9, 30
age discrimination, 74
Dispute settlement procedures — see also appeals, 61

Mediation discrimination, 30, 74

arbitration. 7. 8 enterprise agreements, 20, 61

(2010) 1 WR 124 125



Index

approach to approval, 62 Human resources
dispute settlement procedure, 7 effectiveness of function, 67
pre-approval requirements, 20 practical tips, 68
right of entry, 23, 24, 90 leadership development, 25
Fair Work Australia critical steps, 26

arbitration, 7, 8

genuine redundancy, 92-93

good faith bargaining, 90-91, 96
individual flexibility arrangements, 91-92
Giudice, Justice Geoffrey, 16-17 tax laws, 106
notice of proposed industrial action, 93-94
overview, 17, 18

protected action ballots, 92

Independent contractors
employees, and, 106

Industrial action — see also Protected action ballots

notice of proposed action, 93-94

genuinely trying to reach agreement, 93 Industrial Relations Commission (NSW)
right of entry, 90 occupational health and safety prosecutions, 11
scope orders, 94 conduct of proceedings, 13-14

implications of decision, 14
privative clause, 13
work choices, 14

Fair Work Ombudsman

enforceable undertakings, 88
overview, 88
underpayment of wages, 88-89 Industrial relations system — see also Fair work

system
Fair work system .
national system, 3, 17

overview, 107
politics, and, 105

employer association concerns, 96-97

federal election, and, 95
post-election position, 95-97

overview, 97, 107 Interpretation

Federal courts good faith bargaining, 97, 107

discrimination claims, 30-31

Federal election 2010 Jurisdiction
fair work system, 95 discrimination claims, 30
post-election position, 95-97 United Nations Dispute Tribunal, 109

Federal opposition

fair work laws, 95, 96

Leadership development
paid parental leave scheme, 63, 65

critical steps, 26
Fiduciary duties overview, 25

confidential information, 55 Legal practice

specialisation, 52-53

workplace relations firms, 75-76
Good faith bargaining

applications for orders, 96 Legal representation

capricious or unfair conduct, 91 tribunal proceedings, 45-46

interpretation, 97, 107 Liquidation

employee entitlements, 98, 99

reform proposals, 97 X .
phoenix companies, 98

requirements, 90, 91
Giudice, Justice Geoffrey, 16-19 Litigation — see also Discrimination; Prosecutions

126 (2010) 1 WR 124



Index

“go away” money, 4 adequacy of resources, 71-72

merit of claims, 4 commercial ramifications, 69-70
right of entry, and, 24 details of incident, 69

settlement, 4 emergency response management, 70

first 24 hours, 71
injury statistics, 72
Mediation responsibilities, 71
warning signs, 71
harmonised system, 3, 11, 14, 27, 29, 112, 114
Minimum wages consultation, 27-28
Australian Industrial Relations Commission, 17 duty of care, 112
health and safety standards, 28
intergovernmental agreement, and, 113
key changes, 27
Modern awards New South Wales deviation, 112, 113, 114
Australian Industrial Relations Commission, 17, 23, officer duties, 28
47 reasonable practicability defence, 112, 113-114
right to prosecution, 112-113, 114
union right to prosecution, 112-113, 114

employer considerations, 49 large-scale disasters, 69, 72

over-award payments, 47, 48, 49 adequacy of resources, 71-72
overtime, 47, 48, 49 emergency response management, 70, 71

warning signs, 70-71
penalties for breach, 27, 28
prosecutions, 11, 15, 52

conduct of proceedings, 13-14

conviction rates, 11-12

evidence rules, 13

formulation of charges, 12

identifiable risks, 13

discrimination claims, 31

Misleading or deceptive conduct

sexual harassment claims, 115

take-home pay orders, 48, 49
transitional provisions, 47

variation of awards, 50
variation of awards, 50
employer considerations, 51

National employment standards
variation of awards, 50, 51

Natural justice implications of decision, 14

tribunal proceedings, 45-46 particulars of measures, 12-13, 14, 15
New South Wales Officer duties

Administrative Appeals Tribunal, 30 occupational health and safety, 28

occupational health and safety prosecutions, 11, 15

) Onus of proof — see Burden of proof
conduct of proceedings, 13-14

conviction rates, 11-12 Over-award payments
evidence rules, 13 modern awards, 47, 48, 49
formulation of charges, 12

identifiable risks, 13 Overtime

implications of decision, 14 modern awards, 47, 48, 49

particulars of measures, 12-13, 14

No disadvantage test — see Better off overall test .
Paid parental leave

additional benefits, 64
administration of scheme, 64
eligible parents, 63-64

bullying, 5 employer requirements, 64-65
Deepwater Horizon oil spill, 69, 72 federal opposition’s scheme, 63, 65

Occupational health and safety

(2010) 1 WR 124 127



Index

introduction of scheme, 63 Scope orders

overview, 63 overview, 94

Westpac scheme, 65-66
Sexual harassment

Penalties assessment of damages, 100, 102-103, 115
occupational health and safety, 27, 28 aggravated damages, 100, 102

general damages, 101-102

heads of damage, 100

punitive damages, 102, 115

Prosecutions complainants, 100

Politics
industrial relations, and, 105

bullying, 5 misleading or deceptive conduct, 115
occupational health and safety, 11, 15 overview, 100
conduct of proceedings, 13-14 proposed amendments, 116
conviction rates, 11-12 students, 117
evidence rules, 13 vicarious liability, 110, 111
formulation of charges, 12 Staff

identifiable risks, 13

R . tection from bullying, 6
implications of decision, 14 protection from butlying

particulars of measures, 12-13, 14, 15 State powers
underpayment of wages, 88-89 referral to Commonwealth, 3
Protected action ballots Stewart, Professor Andrew, 104-107

genuinely trying to reach agreement, 93

prohibited content, 92 Superannuation contributions
Westpac, 65, 66
Psychological conditions

bullying, 5 Supreme courts

supervisory role, 13

Queensland
Termination of employment — see also Unlawful

occupational health and safety prosecutions, 15 Ot
terminations

tribunal proceedings, 45-46
senior employees, 87

damages, 87
Right of entry Trade union officials — see also Right of entry
balanc.e of rights, 23, 24 adverse action against, 9
compliance aspect, 22-23 employer discipline, 9, 10

default legal minima, 24
enterprise agreements, 90
Fair Work Act, 23, 24, 90 occupational health and safety, 112-113, 114
meeting and recruitment aspect, 22, 23
overview, 22, 23

Workplace Relations Act, 22-23

work choices, 23-24

Trade unions

Tribunals
conduct of proceedings, 45
discrimination claims, 30, 31, 45
legal representation, 45-46

Rothman, Justice Stephen Craig, 58-60 natural justice, 45-46
Same-sex marriage Underpayment of wages
discrimination, 118 prosecutions, 88-89

128 (2010) 1 WR 124



Index

Unfair dismissals

genuine redundancy, 92
considerations, 92-93

United Nations Dispute Tribunal
judicial power, 109
jurisdiction, 109
overview, 108
production of evidence, 108-109

Unlawful terminations
discrimination, 30
age discrimination, 73, 74

Vale

Hon William Kenneth Fisher, 34-35
Jeff Shaw QC, 35-36
Ronald Joseph Baragry, 119-120

Vicarious liability

anti-discrimination legislation, 110
sexual harassment, 110, 111

Wages — see Underpayment of wages

Westpac
paid parental leave, 65
superannuation contributions, 65-66
Work choices

Australian Industrial Relations Commission, 17-18
Industrial Relations Commission (NSW), 14
right of entry, 23-24

Workcover — see Occupational health and safety

Workplace behaviour
employer’s responsibility, 110, 111

Workplace Relations Act — see also Work choices
right of entry, 22-23

(2010) 1 WR 124

129



