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and Practice — Thomas Wood

Clubb v Edwards presented the High Court with the opportunity to determine whether it
should resolve a challenge based on the implied freedom of political communication on
the basis of the “threshold question”. Resolving a case on that basis enables the Court to
dismiss a challenge to validity without deciding the merits of a particular challenge, so
long as it finds: (1) the challenging party was not engaged in political communication;
and (2) the impugned law is severable. If those conditions are met, then (3) the Court
may choose, as a matter of practice, to decline to resolve the case on the merits. This
article analyses each of these three issues in turn by reference to the various judgments
I CTUDD. ... et e 155

Th n—Australia In ment Relationship: Treaties Then an — 7t

Australia continues to seek closer economic relationships with its Asian neighbours and
other countries around the globe, particularly through the conclusion of treaties governing
trade and investment matters. Australia’s investment relationship with Japan is underpinned
by several such agreements, from the 1957 Agreement on Commerce to the 2018
Comprehensive and Progressive Agreement for Trans-Pacific Partnership. As increasing
material becomes publicly available regarding the negotiation of earlier economic treaties,
lessons can be learned for ongoing negotiations and economic policies. This article
considers the negotiation of the 1976 Basic Treaty of Friendship and Co-operation between
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Australia and Japan as a way of reflecting on the development of international investment
law and its implications for Australia’s trade and investment strategy. Even at that time,
negotiators were aware of the potential for overly expansive interpretations of investment
obligations to hinder Australian regulatory autonomy — something of much greater concern
now that Japanese investors may bring claims directly against Australia as host state. ...... 175
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Executive power in policymaking has been the subject of longstanding jurisprudential and
political debate. Innovation policies aimed at driving collaborative government and industry
outcomes sit very much at the intersection of this tension. In the 1990s Christopher Arup
highlighted legitimacy concerns around “corporatist” innovation policy involving greater
government—corporate alliancing and selective policy measures, nominating procedural
reform and audits to check policymaking power. However, the development of the National
Innovation and Science Agenda shows these mechanisms to be less than effective. More
than four decades after the Freedom of Information Bill 1978 (Cth) was considered by a
Senate Committee, it is timely to reconsider the role of public scrutiny in policymaking.
While increased scrutiny is at least part of the answer to better policy, the Freedom of
Information regime faces significant obstacles in achieving its objectives in the innovation
policy space, if not at broader levels within government policy development. Against the
backdrop of recent calls for greater confidentiality in the policymaking process, it is argued
that increased secrecy is NOt the ANSWET.  ..c..eecuiiieiiiriiiiinieieneeree e 189
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