
TRADE PRACTICES LAW JOURNAL

Volume 17, Number 4

December 2009

EDITORIAL

A reality check ....................................................................................................................... 243

ARTICLES

The ACCC enforcement perspective on serious cartel conduct – Graeme Samuel

Criminal sanctions for hardcore cartel conduct are now law and the Australian
Competition and Consumer Commission (ACCC) takes the view that whenever possible
serious cartel conduct should be prosecuted criminally. The parallel criminal and civil
regime for cartel conduct will ensure that serious cartel conduct can be prosecuted
criminally while less serious breaches can be pursued under the civil prohibition. For
serious cartel conduct, the ACCC would only be willing to commence negotiations for a
resolution of an investigation through a civil penalty proceeding after the possibility of a
criminal prosecution has been ruled out. ............................................................................... 244

The failing firm: Its place under Australian merger control – Dave Poddar

This article discusses the origin and nature of the failing firm defence in merger cases. It
examines the development of the failing firm defence in the United States, and contrasts
the position in Australia. The Australian Competition and Consumer Commission’s
(ACCC) approach to mergers involving failing firms is examined in detail by reference to
recent cases, including recent bank mergers. The article outlines current ACCC guidance
and suggests that failing firm mergers are likely to be assessed in line with that guidance
in future. The article compares the ACCC’s approach to failing firm mergers with that of
United Kingdom and United States regulators. It focuses particularly on the treatment of
bank mergers involving “failing” and “flailing” firms, and assesses the impact of the
global financial crisis on aspects of merger control. The article concludes that, although
failing firm arguments may become more prevalent, the ACCC will continue to limit the
application of the failing firm argument, including its application in the financial sector. .... 252

AUTHORISATIONS AND NOTIFICATIONS – Charles Coorey

The ACCC’s latest no fly zone – Air New Zealand and Air Canada’s co-operation
agreement and the ACCC’s consideration of Virgin Blue and Delta’s joint venture .... 261

ENFORCEMENTS AND REMEDIES – Peter Doherty

Criminal cartels – practical issues ...................................................................................... 266

RESTRICTIVE TRADE PRACTICES – John Duns

The international freight cartel cases and Australian markets ...................................... 272

UNCONSCIONABLE CONDUCT AND CODES OF CONDUCT – Frank Zumbo

The case for enhancing the federal unfair contract terms framework .......................... 276

(2009) 17 TPLJ 239 239

http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/243_E/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4___tocType=fullText___sortBy=articleDate&searchId=25&hit=1&hits=10&articleType=fulltext&freeText=&titleCode=E
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/244/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/252/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/261/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/266/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4___tocType=fullText___sortBy=articleDate&searchId=25&hit=5&hits=10&articleType=fulltext&freeText=&titleCode=Ear
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/272/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4___tocType=fullText___sortBy=articleDate&searchId=25&hit=6&hits=10&articleType=fulltext&freeText=&titleCode=Rtp
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/276/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?tocType=fullText___curRequestedHref=journals/TPLJ/volumes/17/parts/4&searchId=26&hit=7&hits=10&articleType=fulltext&freeText=&titleCode=Ucacoc


CASE NOTE – Julie Soars

Avoiding unintentional admissions which can be used in criminal proceedings .......... 283

COMMISSION CAMEOS – Hank Spier

A “mature” Trade Practices Act needs some fine tuning in some core areas ............... 287

REPORT FROM NORTH AMERICA – Christopher J Pleatsikas

Changes in antitrust policy concerning unilateral conduct ............................................. 294

VOLUME 17 – 2009

Table of Authors ..................................................................................................................... 303

Table of Cases ......................................................................................................................... 307

Index ........................................................................................................................................ 315

(2009) 17 TPLJ 239240

http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/287/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/283/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/TPLJ/volumes/17/parts/4&contentSourceHref=journals/TPLJ/volumes/17/parts/4/articles/276/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res


Submission requirements
All contributions to the journal are welcome and should be emailed to the Production Editor, Trade Practices Law Journal, at
LTA.tplj@thomsonreuters.com for forwarding to the Editor.

Licences
• It is a condition of publication in the journal that contributors complete a licence agreement. Licence agreements can be

downloaded at http://www.thomsonreuters.com.au/support/as_contributors.asp and emailed with the submission or mailed
separately to the Production Editor, Trade Practices Law Journal, Thomson Reuters (Professional) Australia Limited, PO
Box 3502, Rozelle, NSW 2039.

Letters to the Editor
• By submitting a letter to the Editor of this journal for publication, you agree that Thomson Reuters, trading as Lawbook

Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate the
letter.

Manuscript
• Manuscript must be original, unpublished work that has not been submitted or accepted for publication elsewhere,

including for online publication.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript on a separate page.
• Manuscript must be submitted electronically via email in Microsoft Word format.
• Manuscript should not exceed 7,000 words for articles or 3,000 words for section commentary or book reviews.
• An abstract of 100-150 words must be included at the head of articles.
• Authors are responsible for the accuracy of case names, citations and other references. Proof pages will be emailed to

contributors but excessive changes cannot be accommodated.
• Graphics (diagrams and graphs) to be grayscale; in .jpeg format; no more than 12 cm in width; within a box; of high

resolution (at least 300 dpi); font is to be Times New Roman, no more than 10pt. The heading for a graphic should be
placed outside the box.

Peer review
• This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each

article is, prior to acceptance, reviewed in its entirety by a suitably qualified expert who is independent of the author.

Style
1. Levels of headings must be clearly indicated (no more than four levels).
2. Unpointed style is to be used – there are no full stops after any abbreviation or contraction.
3. Cases:

• Where a case is cited in the text, the citation follows immediately after the case name, not as a footnote.
• Authorised reports must be cited where published, and one other reference can be used in addition.
• For “at” references use media-neutral paragraph numbers within square brackets whenever available.
• For international cases best references only should be used.

4. Legislation is cited as follows:
• Trade Practices Act 1974 (Cth), s 51AC (including in full within footnotes).

5. Books are cited as follows:
Ross D, Ross on Crime (3rd ed, Lawbook Co, Sydney, 2006) pp 100-101.
• In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.

1 Hayton D, “Unique Rules for the Unique Institution, The Trust” in Degeling S and Edelman J (eds), Equity in

Commercial Law (Lawbook Co, Sydney, 2005) p 284.
2 Hayton, n 1, p 286.

6. Journals are cited as follows:
Kirby M, “The Urgent Need for Forensic Excellence” (2008) 32 Crim LJ 205.
• In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.

3 Trindade R and Smith R, “Modernising Australian Merger Analysis” (2007) 35 ABLR 358.
4 Trindade and Smith, n 3 at 358-359.

• Wherever possible use official journal title abbreviations.
7. Internet references are cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,
subscription service) at [16.340], http://www.thomsonreuters.com.au/default.asp viewed 25 June 2007. Underline
the URL and include the date the document was viewed.

(2009) 17 TPLJ 239 241



SUBSCRIPTION INFORMATION

The Trade Practices Law Journal comprises four parts a year.

Customer service and sales inquiries:
Tel: 1300 304 195 Fax: 1300 304 196
Web: www.thomsonreuters.com.au

Email: LTA.Service@thomsonreuters.com

Editorial inquiries:
Tel: (02) 8587 7000

HEAD OFFICE

100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

ISSN 1039-3277

Typeset by Thomson Reuters (Professional) Australia Limited, Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW

© 2009 Thomson Reuters (Professional) Australia Limited

ABN 64 058 914 668

Published in SydneyLawbook Co.

(2009) 17 TPLJ 239242


	EDITORIAL
	A reality check

	ARTICLES
	The ACCC enforcement perspective on serious cartel conduct – Graeme Samuel
	The failing firm: Its place under Australian merger control – Dave Poddar

	AUTHORISATIONS AND NOTIFICATIONS – Charles Coorey
	The ACCC’s latest no fly zone – Air New Zealand and Air Canada’s co-operation agreement and the ACCC’s consideration of Virgin Blue and Delta’s joint venture

	ENFORCEMENTS AND REMEDIES – Peter Doherty
	Criminal cartels – practical issues

	RESTRICTIVE TRADE PRACTICES – John Duns
	The international freight cartel cases and Australian markets

	UNCONSCIONABLE CONDUCT AND CODES OF CONDUCT – Frank Zumbo
	The case for enhancing the federal unfair contract terms framework

	CASE NOTE – Julie Soars
	Avoiding unintentional admissions which can be used in criminal proceedings

	COMMISSION CAMEOS – Hank Spier
	A “mature” Trade Practices Act needs some fine tuning in some core areas

	REPORT FROM NORTH AMERICA – Christopher J Pleatsikas
	Changes in antitrust policy concerning unilateral conduct




