
TRADE PRACTICES LAW JOURNAL

Volume 15, Number 4

December 2007

EDITORIAL ............................................................................................................................ 205

ARTICLES

Section 52 and misrepresentations to a class: Principles, proof and appellate
review – Peter Gillies

This article examines the application of s 52 of the Trade Practices Act 1974 (Cth) to
alleged misrepresentations made by a respondent to the public or to a smaller class of
persons (collectively, misrepresentations to a class). Inquiry is directed to the principles
for testing when a representation to a class contravenes s 52, matters of proof, and the
principles of appellate review applying in this category of case. Sub-topics include the
reasonable or ordinary members of class test, and whether these terms are synonymous;
the issue of whether there is requirement that there be a significant effect on the
applicant’s interests where a misrepresentation to a class is alleged; whether the class
members’ error must be a material one in a case where a third-party respondent is
claiming loss; the admissibility of expert evidence in s 52 class cases; and whether there is
a presumption in favour of the trier of fact when conducting the rehearing of s 52 class
(and indeed other s 52) cases. ................................................................................................ 206

The ACCC’s immunity policy: A new application of the “Prisoner’s
Dilemma” – Cam Truong

This article discusses the ACCC’s development of an immunity policy to fuel distrust
between price-fixing firms and facilitate a real world “Prisoner’s Dilemma”, one which
deters potential, and cracks existing, price-fixing cartels. ..................................................... 219

Are Australia’s consumer laws fit for purpose? – Frank Zumbo

After decades of experience with the consumer protection provisions of the Trade
Practices Act 1974 (Cth) and the State and Territory Fair Trading Acts, it is timely to
consider whether such laws remain fit for purpose. In doing so, this article will consider
whether existing consumer laws have become repetitive and unnecessarily complex to a
point where both consumers and businesses struggle to fully appreciate the impact of such
laws. In turn, questions arise as to whether consumer laws could be streamlined or made
more user friendly and, if so, how this could be achieved in an efficient and cost-effective
manner. In this regard, the article explores a number of themes such as the use of plain
language drafting; the removal of redundant legislative provisions; mechanisms for
promoting fairer consumer contracts, and facilitating greater access to justice. .................. 227

AUTHORISATION AND NOTIFICATIONS

Reviews and Revocations of Exclusive Dealing Notifications: Australian Baseball
Federation Inc, Football Federation Vic Inc, and Nestlé Australia
Ltd – Alexander Gelis ............................................................................................................. 238

(2007) 15 TPLJ 201 201 ©



CONSUMER PROTECTION

The High Court speaks: The fall-out from claims for misleading or deceptive conduct
in cases of insolvency – Bernard McCabe ............................................................................ 242

CASE NOTE

How exercising a discretion – can be indiscreet: East Australian Pipeline Pty Ltd v
ACCC – Howard Shih ............................................................................................................ 246

TRIBUNAL TABLEAUX

Membership of the Tribunal – Richard York and Jyoti Singh ............................................ 253

SNAPSHOTS – Damien O’Brien and Douglas Shirrefs ....................................................... 258

BENCHMARKS ..................................................................................................................... 262

REPORT FROM NORTH AMERICA

Results from the joint hearings on antitrust enforcement and intellectual property
rights – Christopher Pleatsikas .............................................................................................. 264

BOOK REVIEW
Competition Law in Australia by SG Corones ....................................................................... 270

VOLUME 15 – 2007

Table of authors ...................................................................................................................... 273

Table of cases .......................................................................................................................... 275

Index ........................................................................................................................................ 283

(2007) 15 TPLJ 201202©



Guidelines for Contributors
Submission and licence agreement instructions
All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Trade Practices Law Journal, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to tplj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.thomson.com.au/support/as_contributors.asp. If you submit your contribution via email, please confirm
that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address
noted above.

Letters to the Editor
By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript
• Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
• Manuscript should not exceed 7,000 words for articles or 3,000 words for section commentary or book reviews. An

abstract of 100-150 words is to be submitted with article manuscripts.
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
• This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each

manuscript is, prior to publication, reviewed in its entirety by a suitably qualified expert who is independent of the author.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than
as a footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie CCH, Butterworths); media neutral citation.

• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at
34; 66 ALJR 408; 107 ALR 1.

• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for

Community Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
• In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and its
Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed.

For further information visit http://www.thomson.com.au/legal/ or contact the Production Editor.

(2007) 15 TPLJ 201 203 ©



SUBSCRIPTION INFORMATION

The Trade Practices Law Journal comprises four parts a year.

Customer service and sales inquiries:
Tel: 1300 304 195 Fax: 1300 304 196

Web: www.thomson.com.au/legal/p_index.asp
Email: LRA.Service@thomson.com

Editorial inquiries:
Tel: (02) 8587 7000

HEAD OFFICE
100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

© Thomson Legal & Regulatory Limited ABN 64 058 914 668 trading as Lawbook Co.

ISSN 1039-3277

Typeset by Lawbook Co., Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW

(2007) 15 TPLJ 201204©




