
TRADE PRACTICES LAW JOURNAL 
Volume 12, Number 2 

June 2004 

EDITORIAL.....................................................................................................................65 

ARTICLES 

Multiple wrongdoers: One for the money – or something different? – Nicholas 
Bender 
In actions for damages under s 82 IV of the Trade Practices Act 1974 (Cth) each of 
several wrongdoers is often liable for the plaintiff’s entire loss. The Act makes no 
provision for apportioning damages between contravenors. Defendants, therefore, must 
cross-claim for contribution against other wrongdoers. In some jurisdictions it is uncertain 
whether legislation providing for contribution between tortfeasors is available in these 
actions. If it is not, defendants must seek equitable contribution, which will be ordered on 
an equal, not just and equitable, basis. Legislative reform is required. CLERP 9, if 
enacted, will provide a solution by introducing proportionate liability for claims for 
misleading or deceptive conduct. However, defendants would not be liable beyond their 
level of responsibility for the plaintiff’s loss. Therefore, CLERP 9 shifts the risk of a 
wrongdoer’s impecuniosity from the defendants to the plaintiff. This is undesirable. 
Apportionment in s 82 claims should be reformed by a national scheme of statutory 
contribution instead. .........................................................................................................66 
 
Most favoured nations clauses – bane or boon? – Sharon Henrick and Catherine 
Penhallurick 
Most favoured nations clauses pose a dilemma for competition lawyers. The dilemma 
arises because there is a tension between a buyer’s legitimate desire to obtain the lowest 
available price for an input and the likelihood that a most favoured nations clause will 
drive up prices by discouraging suppliers from lowering their prices. A recent decision of 
the Full Court of the Federal Court involving Safeway Stores, and United States case law, 
provide guidance for legal practitioners who are asked to advise on when a most favoured 
nations clause may result in a contravention of Pt IV of the Trade Practices Act 1974 
(Cth)..................................................................................................................................78 

RESTRICTIVE TRADE PRACTICES 

Superleague in the High Court – John Duns .................................................................89 

 

(2004) 12 TPLJ 61 61 ©  



CASE NOTES 

Merchantability under the Trade Practices Act – Medtel Pty Ltd v Courtney – 
Damien O’Brien................................................................................................................94 
Misleading and deceptive conduct via the internet – protecting consumers from 
international fraud – Australian Competition and Consumer Commission v Chen 
[2003] ATPR 41-948 – Anthony Haly..............................................................................98 

COUNCIL CONSIDERATIONS 

John Feil .........................................................................................................................101 

REPORT FROM ASIA 

The proposed antitrust law and the problem of administrative monopolies in China 
– Chenxia Shi and Dong Kaijun .....................................................................................106 

REPORT FROM NORTH AMERICA 

Renewed interest in coordinated effects in merger analysis: The UPM case – Cleve B 
Tyler and David A Weiskopf ...........................................................................................114 

 

 

©  62 (2004) 12 TPLJ 61 



Guidelines for Contributors 
Submission and licence agreement instructions 
All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor, 
Trade Practices Law Journal, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 
(courier) or by email to tplj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the 
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email, 
please confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the 

ailing address noted above. m 
Letters to the Editor 
By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading 
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate 
the letter.  
Manuscript 

Manuscript must be original, unpublished work that has not been submitted for publication elsewhere. • 
• 

• 
• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number 
must be included with the manuscript. 
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