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ARTICLES

THE LAW OF SORCERY IN MADAYIN

Dr Danial Kelly

This article examines the sources and purpose of authority in relation to sorcery in the 
Madayin Aboriginal legal system of Arnhem Land in the Northern Territory of Australia. 
In the Madayin system, sorcery may be considered legally authorised or not legally 
authorised. While Australian (and English) law has sometimes outlawed sorcery and 
sometimes allowed it, Madayin has always allowed the authorised forms of sorcery. Acts 
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of sorcery may even be approved as legal punishments in the Madayin system. The article 
draws upon recognised authors, Aboriginal and non-Aboriginal, to introduce the reader to 
this topic.  ..............................................................................................................................   261

STRATEGIES FOR AVOIDING A JURISDICTION CLAUSE IN INTERNATIONAL 
LITIGATION

James O’Hara

International contracts will almost always contain a jurisdiction clause designating a 
particular venue for the resolution of disputes. That is because, in international litigation, 
venue matters. Generally, parties should be held to their bargain. But there may be 
exceptional reasons, making it unfair to be forced to litigate abroad. Consequently, over 
time, a number of different strategies have emerged, which can be deployed by a litigant 
seeking to extricate itself from a jurisdiction agreement. This article examines those 
strategies.  ..............................................................................................................................   267

THE QUALIFICATION TO THE BIRTHRIGHT DOCTRINE AND BEYOND: THE 
JUDICIAL ATTITUDE TO ADAPTING THE COMMON LAW TO AUSTRALIAN 
CONDITIONS

Dr Sonali Walpola

This article examines the judicial willingness to consider local conditions in developing 
the common law of Australia. While there were a few notable exceptions, neither colonial 
judges nor the Privy Council were inclined to adapt English common law rules to 
Australian conditions despite having scope to do so pursuant to the so-called “colonial 
birthright” doctrine. It is highlighted that resistance to examining local conditions in a 
common law setting persisted for most of the 20th century, as reflected in High Court 
decisions of the 1970s. However, it is shown that the High Court has been willing to 
consider Australian-specific factors after the complete abolition of Privy Council appeals. 
In overturning particular English rules (assumed to be part of the received law), the court 
has variously reasoned that they were not appropriate to the condition of the Australian 
colonies or cannot be justified in light of subsequent developments in Australia.  ...............   294
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