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Aboriginal law, rights and justice see also Native title 

Constitutional recognition of Aboriginal and Torres Strait Island people, 62 
referendum delayed, 290 
repeal of s 25, 125-141, 231-235 

calls for repeal, 138-140 
drafting the section, 232-235 
Expert Panel’s recommendation, 140-141 
judicial consideration of s 25, 136-138 
relationship with rest of Constitution, 129-136 
US genesis of the section, 126-129, 231 

Abortion 
no power of review of decisions (NZ), 294 

Administrative review 
Kirk v Industrial Court (NSW), 66 
policy formulation see Tribunals 
principles 

no power of referral for Administrative Decision Tribunal (NSW), 148-149 

Administrative Review Council 
report on federal judicial review, 293-294 

Asylum seekers see Migration law 

Bias see Judges 

Bill of rights 
New Zealand 

compensation for breaches, 64 
covert surveillance footage, 64 
foreign language translator standard, 146 

Tasmania 
plans to implement charter on hold, 145 

Victoria see Victorian Charter of Rights and Responsibilities 

British law see Constitution (Britain); Jurisdiction 

Chaplains see Executive power 

Common law 
marital exemption to rape, 223 

Constitution (Britain) 
succession to the throne, 62 

Constitution (Cth) 
Aboriginal and Torres Strait Islander people recognition see Aboriginal law, rights and justice 
challenge on tobacco plain packaging legislation, 223, 291 
copyright royalties (s 51(xxxi)), 144 
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freedom of trade 
conditions on NSW racing licences, 146-147 

freedom of political communication see Freedom of political communication 
interpretation of international law see International law 
local government recognition, 62 
postal laws, 65 
Territory legislation disallowance, 62 

Constitution (New Zealand) 
proportional representation referendum, 3-8, 62 

Constitution (United States) 
recognition of Indigenous people, 126-128, 231 

Courts 
administrative support structure (Vic), 225 
functions (Vic) see Victorian Charter of Rights and Responsibilities 

Criminal law 
double jeopardy in sentencing laws (Cth), 142 
people smuggling 

retrospective legislation, 65 

Crown 
succession to the throne, 62 

Delegated legislation 
drafting responsibility transferred to Office of Parliamentary Counsel (Cth), 223, 290 
validity of regulations under Migration Act, 290 

Discrimination 
homosexual anti-discrimination laws, 145 
racial (NT), 226 

Education 
right to (ACT), 293 

Elections 
judicial review of administration of parliamentary elections, 110-124 

disputing electoral outcomes, 114-116 
injunctions, 116-118 
judges and/or electoral commissions, 123-124 
ouster of general administrative law, 118-120 
policy arguments about allowing, 120-123 
Westminster history, 111-114 

proportional representation (NZ) 
referendum (2011), 3-8, 62 

MMP voting system, 3-4 
review of MMP, 6-8 
vote to retain MMP, 4-6 
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Examination 
powers in relation to insolvency, 144, 292 

Executive power 
National School Chaplaincy Program (Williams v Commonwealth), 153-166 

executive power to spend, 154-155 
future of parliamentary oversight of funding schemes, 165 
government response to decision, 161 
High Court reasoning, 155-159 
representative government & legislative instruments, 161-164 
scope of executive power, 224-225 
significant aspects of decision, 159-160 
what remains for non-statutory power, 159 

Extradition 
abuse of process, 63 
interpretation of treaties, 224 

Federal distribution of power 
inconsistency 

statutes dealing with different subject matter, 143 

Federal jurisdiction, 246-267 
“matters” and related non-federal claims, 250-259 
possible solutions to backdating problems, 264-267 
principles of jurisdiction, 247-250 
State courts’ exercise, 259-264 

Federal magistrates 
removal of judicial pensions, 63, 291-292 

Financial Ombudsman Service 
consideration of application of Datafin principle, 294 

Freedom of information 
Senate legislation committees’ criticism of government practices, 228 

Freedom of political communication, 65 
homosexual anti-discrimination laws, 145 
parole conditions & restrictions on interviewing prisoners, 145 

Freedom of religion 
National School Chaplaincy Program (Williams v Commonwealth), 153-166 

Freedom of trade 
conditions on NSW racing licences, 146-147 

Gay marriage 
civil partnerships (Qld), 64 
same-sex marriage laws fail to pass (Cth), 293 
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Governor-General 
appointment of first Australian-born, 50-61 

Governors’ opposition, 59-60 
lawyers’ arguments, 56-58 
process of appointment, 53-54 
reaction to nomination, 54-56 
Scullin’s nomination, 51-52 

disallowance of Territory legislation, 63 
judges’ advice on exercise of reserve powers, 241-245 

Governors 
reserve powers with respect to illegality, 268-289 

guiding principles & definitions, 269-277 
judicial review, 288-289 
unlawful conduct involving Governor’s personal participation, 271-282 
unlawful conduct not requiring Governor’s personal participation, 282-288 

High court 
Nauru jurisdiction 

fresh evidence, 226 

Human rights see also Bill of rights; Individual rights 
parliamentary Joint Committee, 64-65, 75-80 

aim to promote compliance, 78-80 
chairperson & members appointed, 146 
early activity, 226-227 
inaugural report, 293 
interpretation of international norms, 76-78 

right to education (ACT), 293 

Immigration see Migration law 

Indigenous people 
Australia see Aboriginal law, rights and justice 
New Zealand 

powers of Waitangi Tribunal,142 

Individual rights 
civil partnerships (Qld), 64 
constitutional guarantees see Constitution 
same-sex marriage law fails to pass (Cth), 293 

Insolvency 
powers of examination, 144, 292 

Insurance 
private dispute resolution process, 294 

International law 
constitutional interpretation, 197-215 

international law as binding, 213-215 
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international law as source of ideas, 203-204 
status of international law, 204-213 

argument from conformity, 204-206 
argument from context, 206-209 
value judgments, 209-213 

theoretical framework, 198-203 
evaluating theories of constitutional interpretation, 198-201 
international law interpretive theory, 201-203 

Judges see also Federal magistrates 
abuse of process, 63 
advice to Governor-General see Governor-General 
appeal against interlocutory decision relating to judicial bias, 294-295 
apprehension of bias 

comments at social function, 147-148 
judges’ associates, 227 

complaints and suspension, 81-84 
Judicial Complaints Bill, 82-83 
Parliamentary Commission Bill, 81-82 
suspension of judicial officers, 83-84 

Judicial power 
criminal offences and Kable principle, 144, 292 
powers of examination in relation to insolvency, 144, 292 
retrospective laws and Kable doctrine, 143-144 

Judicial review 
Administrative Review Council report, 293-294 
apprehension of bias 

ex parte interlocutory application, 65 
frustrations of judges, 66 
judge’s comments at social function, 147-148 

delays deny procedural fairness, 66 
erroneous finding of fact and error of law, 227 
going beyond power 

reliance on unsubstantiated evidence, 147 
illogical decision-making & requirement of WorkCover Authority of NSW, 148 
mechanisms for control of, 107-108 
parliamentary elections see Elections 
procedural fairness 

domestic violence migration claims, 147 
refusal of relief 

inappropriate proceedings, 295 
unjustified delay in bringing proceedings, 295 

standing 
third party standing when subpoena issued (SA), 148 

Judiciary see Judges 

Jurisdiction see also Federal jurisdiction 
conduct of trial in absence of defendant, 292 
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jurisdictional error remedied by mandamus (Second PSA Case), 236-240 
jurisdictional error since Kirk, 94-109 

Australian experience, 99-105 
generally, 99 
limits on legislative power, 99-102 
review of judicial power, 102-195 

future of jurisdictional error, 108-109 
mechanisms for control of judicial review, 107-108 
scope of “jurisdictional error”, 105-107 
UK experience, 95-98 

privative clauses, 225 
reliance on unsubstantiated evidence, 147 

Legislation 
Constitutional challenge on tobacco plain packaging legislation, 223, 291 
delegated see Delegated legislation 
systematic entrenchment, 216-222 

beyond symmetric entrenchment, 221-222 
“double” and “self” entrenchment, 217 
mandating symmetric entrenchment, 219 
symmetric entrenchment, 218-219 

Legislative power see Jurisdiction; Proportionality 

Local government 
Constitutional recognition, 62 

Marriage 
civil partnerships (Qld), 64 
same-sex laws fail to pass (Cth), 293 

Migration law 
asylum seekers 

offshore processing, 223 
people smuggling 

retrospective legislation, 65 
reconciling inconsistent provisions in Migration Act, 142-143 
validity of regulations, 290 

Native title see also Aboriginal law, rights and justice 
compensable property, 167-180 

compensation issues, 172-180 
compulsory acquisition compensation criteria, 176-177 
just terms, 172-174 
legal & compensable effects of past acts, 177-179 
statutory provisions, 172 
value to taker, 174-176 
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extinguishment as s 51(xxxi) acquisition, 169-172 
past acts that affect native title, 168 

Nauru 
High Court jurisdiction 

fresh evidence, 226 

New Zealand 
Bill of Rights see Bill of rights 
no power of review of decisions authorising abortion, 294 
proportional representation see Elections 
Treaty of Waitangi 

powers of Waitangi Tribunal,142 

Parliament 
composition & structure 

fixed terms (WA), 63 
Human rights Joint Committee (Cth) see Human rights 

People smuggling see Immigration 

Proportional representation see Elections 

Proportionality 
principle to test excessive use of legislative power, 85-93 

Australian developments, 88-89 
concept, 85-86 
concerns about use of, 91-92 
Constitution s 92 cases, 89-90 
early sources, 86-88 
implied freedom of political communication cases, 90-91 
Lange and Roach, 92-93 
maintenance of representative government, 93 

Religion 
National School Chaplaincy Program (Williams v Commonwealth), 153-166 

Remedies 
judicial willingness to issue declaration against Fair Work Australia, 227-228 

Right to information 
Senate legislation committees’ criticism of government practices, 228 

Same-sex marriage 
civil partnerships (Qld), 64 
same-sex marriage laws fail to pass (Cth), 293 

Sentencing 
double jeopardy in sentencing laws (Cth), 142 
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Solomon islands 
extradition laws, 63 

South Africa 
Constitutional Court 

proposed assessment, 69-74 
allegations of corruption & political survival, 69-70 
government proposals, 70-73 

State courts 
federal jurisdiction see Federal jurisdiction 

State Governors see Governors 

Statutory interpretation 
double jeopardy in sentencing laws (Cth), 142 
extradition treaties, 224 
imputation of policy to Parliament, 291 
interdependent statutes (NZ), 224 
limitations on use of extrinsic materials (ACT), 142 
reconciling inconsistent provisions in Migration Act (Cth), 142-143 
retroactive laws, 143 

Surveillance 
covert (NZ), 64 

Territories 
cross-vesting legislation, 226 
disallowance of legislation, 63 

Terrorism 
threat assessments, 33-49 

constitutional consequences, 40-47 
public domain, 34-40 
reform of assessments, 47-48 

Trials see Jurisdiction 

Tribunals 
functions (Vic) see Victorian Charter of Rights and Responsibilities 
policy, principles and guidance, 16-32 

approaches to policy formulation in administrative review, 21-26 
reporting or highlighting decisions, 21-22 
statements of general principles, 22-26 

discretion & policy, 16-17 
formulating policy, 19-21 
issues for review tribunals in formulating policy, 26-32 

adequacy of guidance, 30-31 
source of power, 26-29 
status of tribunal guidance, 31-32 
type of guidance, 29-30 
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policy & administrative review tribunals, 18-19 
policy & administrators, 17-18 

Victoria see Victorian Civil and Administrative Tribunal 

United States 
recognition of Indigenous people, 126-128, 231 

Victorian Charter of Rights and Responsibilities 
cooperative legislation, 226 
criminal procedure rights, 145-146 
functions of courts & tribunals (s 6(2)(b)), 181-196 

possible interpretations, 184-189 
broad approach, 185-186 
drafting error approach, 189 
intermediate approach, 186-188 
narrow approach, 188-189 

proper interpretation, 189-196 
guidance from Momcilovic, 195-196 
impact on common law, 194-195 
legislative intention, 191-192 
need for clarity, 192-194 
structure & operation of Charter, 189-191 

judicial review and VCAT, 9-15 
reforming remedies, 14-15 
ss 38 and 39, 9-12 
Sudi in Court of Appeal, 12-14 

Scrutiny of Acts and Regulation Committee review, 146 

Victorian Civil and Administrative Tribunal (VCAT) 
administrative support structure, 225 
Charter and see Victorian Charter of Rights and Responsibilities 

 


