PUBLIC LAW REVIEW

Volume 16, Number 4

December 2005
COMMENTS
Outsourcing and non-delegable duties — Matthew Groves...................ccoeecuveeveennen.. 265
Commonwealth control of ports as an exercise of the Commonwealth’s “first and
most general power”? — Geoffrey Lindell......................ccccccoooiivinviniinniiniiaiinennn. 271
ARTICLES
Symposium on executive power: Introduction — Dr Simon Evans............................ 276

The inherent executive power of the Commonwealth — Leslie Zines

This article examines various aspects of the non-statutory power of the Commonwealth
derived from s 61 of the Constitution. It is argued that that provision does not support
inherent power beyond that possessed by the Crown at common law. An examination is
also made of the non-prerogative executive powers and the capacity of the government to
use these for purposes of regulation and to impinge on the liberty of the individual. In
relation to prerogative powers, special reference is made to issues of keeping the peace,
national security and border protection. The Federal Court decision in the Tampa Case is
discussed and CIItICISE. ......coueiruirieirinieiiicrt ettt 279

Intergovernmental agreements and the executive power — Cheryl Saunders

Executive agreements between governments affect most areas of governmental activity in
Australia, with implications for the transparency and accountability of government that
have long since been understood. Relatively little attention has been paid, however, to the
question that is the subject of this article: the scope of constitutional power to make such
agreements. The question is significant in its own right, but is given greater practical
importance still by the head of power in s 51(xxxix) of the Constitution, which is
triggered by an exercise of executive power. The possibility that this is a source of
authority for the exercise of State functions by Commonwealth officers was raised but not
resolved by the High Court in R v Hughes (2002) 202 CLR 535. While the matter
certainly is not free from doubt, this article concludes that the power to enter into
agreements is limited by the text and structure of the Constitution, but that s 51(xxxix)
authorises legislation to implement Commonwealth commitments pursuant to an
agreement that falls within Commonwealth executive pOwer. ...........ccccceevereiereeneennne 294

(2005) 16 PLR 261 261 © Laweook co.



Parliamentary accountability for non-statutory executive power: Impossible dream
or realistic aspiration? — Patrick Weller

The rhetoric of Parliament demands greater accountability of the executive to Parliament.
The reality is that the executive flourishes because it controls the Parliament and can limit
accountability. This article explores the reasons for executive control and the restrictions
it creates for the parliamentary oversight, particularly when the government controls the
Senate. Collective responsibility too has always been designed to assist executive
government and is interpreted and applied by the Prime Minister to the executive’s
benefit. Accountability may be applied — if with limit impact — through the regular party
meetings whose members choose, and can remove, the leader. In the contest between

accountability to Parliament or to party, the latter always takes precedence.................. 314
BOOK REVIEWS

Companies, International Trade and Human Rights, by Janet Dine .............cccccvevveeneenn. 325
RECENT DEVELOPMENTS ...ttt ettt 327
TABLE OF AUTHORS ..ottt 334
INDEX ..ottt ettt ettt b et s bt n bbbt b et be e 336

© LawBook co. 262 (2005) 16 PLR 261



Guidelines for Contributors

Submission and licence agreement instructions
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Public Law Review, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier) or
by email to plr@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the internet at
http://www.lawbookco.com.au/authorsupport/d authorJournals.asp. If you submit your contribution via email, please confirm
that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address
noted above.

Letters to the Editor
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* Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
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* Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

* Articles published are critically appraised or reviewed by an academic or professional peer of the author for the purpose of
maintaining the standards of the journal.
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