IndeXx

Accountability of executive — see Parliamentary
accountability

Anti-corruption policy, federal
Inspector-General of Law Enforcement

establishment, 93, 94

history to reform, 93-95

integration within existing system, 97-98

limitation to Federal Police and Crime
Commission, 96-97

suitability of model, 95-96

Appeals
Supreme Court (ACT), to, 225-226

Asylum seekers — see also Immigration

detainees; Refugees

Australia’s international protection obligations,

56-57

declared countries, 59-63

excised offshore places, 63-65
extension, 65-66

migration zone, contraction, 67-68

national security arguments, 72-73

personalised zones of exception, 68-69

protection visas, 58

screening and turnaround, 69-71

sovereignty unbound, 74-77

Tampa, MV, 55-56, 291-293

zones of exception, 58-59
personalised, 68-69

Australian Capital Territory

Supreme Court

appeal to, general right, 225-226

jurisdiction and powers (s 48A), 213,221
cases after Kelly v Apps, effect, 215-218
concurrent jurisdiction, 224
core function, 221
entrenchment of jurisdiction, 223-224
inherent jurisdiction, 224
Kelly v Apps, effect, 213-215
legislative history, 218-220

necessary for administration of justice,
221-223

protection of court, 223-224
supervisory jurisdiction, 224

Book reviews

Companies, International Trade and Human
Rights, 325-326

Judicial Review of Administrative Action, 245-
249

Parliamentary Privilege, 160-163

Private Property and Abuse of Rights in Victorian
England, 152-160

Border protection — see also National security
sovereignty unbound, 74-77

Choice of law statutes

States, by see State choice of law statutes

Common law constitution, 45-50

State privative clauses, 50-53
Communist Party case, 143-145

Constitution

common law constitution, 45-50
State privative clauses, 50-53
implied freedoms
political communication
insulting language laws, significance, 26-
27, 34-37
intergovernmental agreements — see
Intergovernmental agreements
Kable principle — see Kable principle
ports, Commonwealth control — see Ports
State choice of law statutes — see State choice of
law statutes
terrorism legislation — see Terrorism

Consumer protection

anti-competitive conduct (s 46), 5, 6
carries on a business, 5, 6, 7-10
market, 7

market power, 7

taking advantage, 7

Corruption — see Anti-corruption policy

Crown immunity
derivative immunity, 5, 6, 10-11
statutory corporations, 5, 6, 10-11
Crown prerogative — see also Executive power
of the Commonwealth
capacities contrasted, 280
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Crown prerogative cont
emergencies, 287
meaning, 280
national security, 288
non-coercive, 286-287
terrorism, 288
war, 287

Delegated legislation — see Legislative
instruments

Derivative immunity, 5, 6, 10-11

Drafting of legislative instruments, 174

Emergencies
prerogative powers during, 287

Executive power of the Commonwealth — see
also Crown prerogative
accountability to Parliament — see Parliamentary
accountability
Australian and US position compared, 276-277
intergovernmental agreements — see
Intergovernmental agreements
non-prerogative power
capacities of individual, 283-286
prerogative powers
interplay of common law and s 61, 280-283
national security issues, 290
sovereignty and border protection, 291-293
Steel Seizure case, 276-277
Tampa case, 276-277

Federal privative clauses, 40-42
Free speech privilege, 12-17

Freedom of political communication

insulting language laws, significance, 26-27, 34-
37

Guantanamo Bay detainees — see also Hicks,
David
access to American courts, 89-92, 118
trial by military commission, 92-93

Hicks, David
capture, 117
detention and prosecution by US, 117-118, 121
prosecution in Australia
aiding the enemy, 128-129
attacking civilians or civilian objects, 125-126
attempt, 128
conspiracy, 127
diplomatic protection principles, 120
existing Australian law, under, 121-129
Geneva Convention, obligations, 118-120
legal rationale, 118-121
murder and destruction of property by
unprivileged belligerent, 126-127
retrospective legislation, under, 129-132
terrorism, 127
war crimes, 122-128
trial by military commission, 117-118

Immigration detainees — see also Asylum
seekers; Refugees
duty of care owed by Commonwealth to
content, 269-271
non-delegable, 268-269
outsourcing, effect of, 268-271
physical and mental health, 269-271

India

Constitution
right to privacy, 17-22

Inspector-General of Law Enforcement

establishment, 93, 94

history to reform, 93-95

integration within existing system, 97-98

limitation to Federal Police and Crime
Commission, 96-97

suitability of model, 95-96

Insulting language laws
Coleman v Power
bases for decision, 24-27
outline of case, 23-24
political communications, significance for, 26-27,
34-37
prosecutions, data, 28-34
Integrity agencies
Inspector-General of Law Enforcement
establishment, 93, 94
history to reform, 93-95
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Integrity agencies
Inspector-General of Law Enforcement cont
integration within existing system, 97-98
limitation to Federal Police and Crime
Commission, 96-97
suitability of model, 95-96

Intergovernmental agreements
Alice Springs Heads of Agreement, 300

Intergovernmental agreements cont
Commonwealth/State Financial Relations, 300
constitutional basis, 300-302
identification difficulties, 299-300
legal effect, 298-299
nature, 296-297
purpose, 297-298
R v Hughes, 302-305
s 51(xxxix) and, 309-312
scope of executive power, 305-309

Judicial review

privative clauses — see Privative clauses
proscription of terrorist organisations, 148-150

Judiciary
United Kingdom, constitutional reform
judicial accountability, 233-239
judicial independence, 229-233

Kable principle

character of a court conception, 186-187
formulation, 182-183
recent endorsement by High Court, 183-185

Legislative instruments
back-capturing of existing instruments, 176
consultation requirements, 175-176
drafting obligations, 174
implementation difficulties, 177
legislative instrument, definition, 173-174
of legislative character, definition, 173
parliamentary review, 176-177
publication requirements, 174-175
registration, 175
staged repeals, 176
sunset provisions, 176

Lord Chancellor (UK)

constitutional reform, 239-244

Migration
protection visas, 58

Ministerial responsibility, 31

7-319

dynamic nature of doctrine, 267

outsourcing, effect of, 266

National security

asylum seekers, treatment of, 72-73

prerogative powers, scope, 2
sovereignty unbound, 74-77

New Zealand
free speech privilege, 12-17

88,290

Outsourcing — see also Privatisation

accountability concerns, 265-267
immigration detention centres

Commonwealth duty of c
271
meaning, 265

are, effect on, 267-

Ministerial responsibility, erosion, 266

privatisation distinguished, 2

65

transparency concerns, 265-266

Parliament

accountability to — see Parlia
accountability

mentary

freedom of political communication
insulting language laws, significance, 26-27,

34-37

privilege — see Parliamentary privilege

Parliamentary accountability

budgetary measures, 317

cabinet confidentiality, 319-320
collective responsibility, 320-321

constitutional basis, 315-316
departmental reporting, 316-

317

formal mechanisms, 316-317

Ministerial responsibility, 31

7-319

political party, significance, 322-323

question time, 316
Senate committees, 316
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Parliamentary privilege
bases in South Australia, 100-101
content, 102-103
entering Parliament, search and arrest, 103-108
free speech, 12-17

seizure of material in parliamentarian’s
possession, 108-115

Police powers
entering Parliament, search and arrest, 103-108
seizure of material in parliamentarian’s
possession, 108-115
Ports

Commonwealth control
acquisition of existing ports, 275
establishment of new ports, 274-275
regulation of existing ports
commerce power, 272-273
corporations power, 273
freedom of interstate trade, 274
territories power, 273
State ownership, current, 271

Prerogative powers — see Crown prerogative

Privacy
Indian Constitution, rights under, 17-22

Privatisation — see also Outsourcing
meaning, 265
outsourcing distinguished, 265
Privative clauses
bifurcated approach, 40-44
federal, 40-42
State, 42-44
constitutional limits, 50-53
Privilege
parliamentary privilege — see Parliamentary
privilege
Procedural fairness

proscription of terrorist organisations, 148-149

Public law
rights-based approach, 45-50

Refugees — see also Asylum seekers;
Immigration detainees

Australia’s international protection obligations,
56-57

Rights-based approach to public law, 45-50

Rule of law

proscription of terrorist organisations, 144-146

Separation of powers
proscription of terrorist organisations, 144-146

South Australia

parliamentary privilege
bases, 100-101
entering Parliament, search and arrest, 103-
108

seizure of material in parliamentarian’s
possession, 108-115

State choice of law statutes

constitutional limitations
entrenched choice of law rules, 206-211
federal structure, 194-201
immunities, 202-206
peace, order and good government, 191-194
territorial, 191-201
cross-vested jurisdiction of State courts, 190-191
single Australian common law, 189
substance and procedure, 191
federal jurisdiction of State courts, 190
Territories, 191

State privative clauses, 42-44
constitutional limits, 50-53

Statutory corporations
carries on a business, 5, 6, 7-10
derivative immunity doctrine, 5, 6, 10-11
direct immunity, 6, 10

Supreme Court

ACT - see Australian Capital Territory
United Kingdom — see United Kingdom

Terrorism — see also Hicks, David

anti-terrorism legislative scheme outlined, 135
ASIO Legislation Amendment Act 2003
questioning and detention provisions, 178-179
right to security justification, 179-182
asylum seekers, treatment of, 72-73
Communist Party case, 143-145
Guantanamo Bay detainees
access to American courts, 89-92, 118
trial by military commission, 92-93
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Terrorism cont

prerogative powers, scope, 288, 290

proscription of terrorist organisations
Criminal Code provisions (Pt 5.3), 137-141
derivative offences, 141-142
freezing of assets, 136
judicial review, adequacy, 148-150
legislative history, 139-140
parliamentary scrutiny, 140-141
potential for abuse, 138, 150-151
procedural fairness, 148-149
rule of law, 146-148
safeguards, 140-141
separation of powers, 144-146
States’ referral of power, 142-143
stream and source doctrine, 144, 146
ultra vires, 148
unlawful association declarations, 136-137
unreasonableness, 149

September 11 2001 attack, 89

terrorist act, definition, 137-138

terrorist organisation, definition, 137

Trade practices
anti-competitive conduct (s 46), 5, 6
carries on a business, 5, 6, 7-10
market, 7
market power, 7
taking advantage, 7

Ultra vires

proscription of terrorist organisations, 148

United Kingdom
Constitution Reform Act 2005, 228
Lord Chancellor
constitutional reform, 239-244
rights-based approach to public law, 45-50
Supreme Court
creation, 228, 230
judicial accountability, 233-239
judicial independence, 229-233

United nations
Charter, 56

Unreasonableness
proscription of terrorist organisations, 149

Visas
protection visas, 58

War
prerogative powers during, 287

Words and phrases
carries on a business, 5, 6, 7-10
legislative instrument, 173-174
market, 7
market power, 7
of legislative character, 173
outsourcing, 265
privatisation, 265
privative clause decision, 40
taking advantage, 7
terrorist act, 137-138
terrorist organisation, 137
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