Index

Aboriginal
customary laws

Northern Territory Committee of
Inquiry, 251

participation in democracy, 60
reconciliation
Senate Inquiry into, 251

Administrative law
administrative decisions, validity of, 223

Administrative ~ Decisions  (Judicial
Review) Act

compared to South African law
— see South Africa

principles of and judicial review, 198

scope of, 128 - see also Judicial
review

South Africa, in — see South Africa

Administrative review
automated rule-based systems in, 191

Aliens

Commonwealth power after Re Patterson,
61

Appeals
interpretation in the Constitution, 244

ASIO Bill — see Terrorism

Assent to Bills, 9-13, 205-208
Australian constitutional arrangements,

10-11
discretionary power, 12-13
judicial ~ review of  parliamentary

legislative process, 12-13
revocation of, 11
Queensland, in, 207-208
Deeming provisions, 208
where errors in bills, 207-208
South Australia, in, 137-139
Western Australia, in, 206-207

Asylum seekers — see also Plaintiff
S157/2002 v Commonwealth of Australia

Attorney-General

defending judiciary, 20-27

Federal Attorney-General’s
20-24

consequences of, possible, 27

political involvement, 21-23

separation of powers, 23-24
judiciary defending itself, 24-26

vociferous judiciary, consequences of,
26-27

political involvement of, 21-23

reporting duty in New Zealand — see New
Zealand

role of, 20-27
separation of powers, 23-24

position,

Austin v Commonwealth, 80-84, 122-123

Commonwealth superannuation
surcharge invalidity of, 81-82, 122-123

State judicial pensions and, 81

discrimination, 80-84, 123

State immunity, 82-84
fact-finding and, 83

Australian Capital Territory
Bill of Rights recommended for, 187

representation in House of Represent-
atives, 188

Automated rule-based systems, 191

Bias
involvement of ministerial officers in
decision, 63

Bills
royal assent to — see Assent to Bills
scrutiny of in New South Wales, 60

Book reviews

Consequences: The impact of law and its
complexity, 183-184
The World is Our Witness: The Historic

Journey of the Nisga’a into Canada,
184-186

Broadcasting regulation - see Election

broadcasting regulation

Commonwealth Powers (De Facto
Relationships) Act 2003, 254
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Constitution

alien, meaning of, 253
Communist Party case, 227-228
constitutional hierarchy, 234-235
defamation and, 62

doctrine of legal equality, 237
free trade

gambling licence requirements and
592, 255

freedom of speech, and — see Freedom of
Speech

interpretation in High Court, 234-250
appeal, interpretation of, 244
concepts, identification of, 245
Constitutional Conventions, 235, 249

contemporary meaning, 241-243,
246, 248

extrinsic material, use of, 239-240,
245

fundamental assumptions, 234-235
intention of creators, 244
interpretation as a statute, 238, 244
practicality, 249

previous authority, 248

reliance upon text, 240

trial by jury, 243

judicial review of executive action,
219-233

jurisdictional error, scope of, 229-233
limitation of powers of parliament, 233
reform of — see Constitutional reform
representative government, and, 238
sovereignty and — see Sovereignty
structure, 227-228

United States — see United States

Constitutional reform, 5-9

political nature of, 5-7

South Africa, in — see South Africa

South Australia, in, 188

Victoria, in, 122, 133-137

entrenching, 133-137

Australia Acts, 134-135
constitutionality of, 133-136
propriety of, 136-137

Reform Act, effect of, 133-134
voting at constitutional referendums, 8-9

Corporations, private
administrative law and, 190-191
public/private distinction, 197-201
role in public regulation, 198
not subject to judicial review, 198
statutory scheme, involved in, 190-191

Crime and Misconduct Commission (Qld),
73-75

checks and balances on, 74-75
complaints against, main, 75
Crime and Misconduct Act 2001, 74-75

Parliamentary Committee overseeing,
74-75

reviews by, 75

Parliamentary Crime and Misconduct
Commissioner, 74

appointment of, 75

functions of, 74

powers of, 75
political interference with, 74
Public Interest Monitor, 75
task of, 73

Criminal Justice Commission (QId), 73

Defamation
common law and Constitution, 62
qualified privilege, 201-205

Detention, mandatory, 126-127

Discrimination
Austin v Commonwealth, 80-84, 122-123
definition of, 44-45

Melbourne Corporation doctrine, 80-84,
122

New Zealand, in, 41-49 — see also New
Zealand

State immunity, 82-84, 122-123
statutory provisions, in, 46-48

Double dissolution triggers, 122

Drugs
evidential presumptions, 78
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knowingly concerned in importation, 78
telecommunications interception, 76-77
war on, 76

alteration of criminal laws, 76

East Timor, law of, 187

Election broadcasting regulation, 164-182

Australia, in, 171-172

Canada, in, 172-174

freedom of expression, right to, 170-176
Australia, 171-172
Canada, 172-174
New Zealand, 170-171
United Kingdom, 174-176

New Zealand’s current regime, 165-169
Bill of Rights, and, 169-170
complaints regarding, 167, 168

freedom of expression, right to,
170-171

individual candidates, 167
justifying limits imposed, 176-178
corruption avoidance, 178

dissuade voters from partici-
pation, 176, 178

fairness, 176-178
problems with, 168-169

proportionate response to concerns,
178-180

reform proposals, 180-182

disclosure of donations, strict,
181

financial aid increased for any
purpose, 182

spending limit, additional, 181

window of opportunity for
advertising, 180-181

spending on electoral broadcasting,
164-165

United Kingdom, in, 174-176

Extradition
executive power to request, 123

Federal Court

order on member make up of Tribunal,
124

Federal offences
State court jurisdiction, 125

Fitzgerald Commission, 73

Freedom of information
New South Wales inquiry, 63
political communication, 204

Freedom of speech
constitutional powers, and, 237

Governor-General

appointment of, 139-140, 141, 145-146,
189

suggested process, 146-147
unsatisfactory process, 145-147
Hollingworth, Archbishop Peter, 139-147

appointment of, 139-140
process of, 140-141, 145-146
suggested process, 146-147
unsatisfactory, 145-147
church-state distinction blurred, 140
inter-church equity, problem of, 140

lessons from Hollingworth affair,
145-147

appointment process un-
satisfactory, 145-146

people’s confidence needed, 145
moral concerns, 141-144
public opinion against, 142-143
removal provisions, 145-146
resignation of, 144
standing aside of, 123, 144

Jefferey, Major General Michael, 141,
189

Health warnings

defeat of in New Zealand — see New
Zealand

High Court
constitutional role
public confidence, 249-250
establishment by Constitution, 236
extrinsic material, use of, 239-240
new appointment to, 62
role in constitutional system, 233
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role in maintenance of rule of law, 233
Hollingworth — see Governor-General

Human rights

Australian Human Right Commission
Legislation Bill 2003, 125

Human Rights and Equal Opportunity
Commission

Von Doussa J appointed president,
126

mandatory detention, 126-127

New Zealand, in, 41-49 - see also New
Zealand

statutory interpretation, 126, 127
Von Doussa J as HREOC president, 126

llegality, judicial review for — see Judicial
review

Immunities, law enforcement, 77
limiton, 77
Rule of Law, incompatible with, 77

State Crown immunity, applicability of,
253-254

Indigenous persons — see Aboriginal

International law
protection obligations to refugees, 251

International treaty actions — see Treaty
actions

Jefferey, Major General Michael - see
Governor-General

Judicial College — see National Judicial
College of Australia

Judicial power
Queensland

preventative detention and sexual
offenders, 255

Judicial review

executive action and the Constitution,
232

fundamental rights, inconsistency
with, 52-54

Hickman principle, 223
statute, inconsistency with, 50-51

illegality, for, 49-54

Bill of Rights, inconsistency with,
52-54

Migration Act privative clause, 127-128
New Zealand, in, 49-54
remedies

reasons for visa cancellation, 255
scope of, 127-128

discussion paper on, 128
South Africa, in — see South Africa
statutory construction

privative clause decision, definition,
223

unreasonableness, for, 54-56

Western  Australian Law  Reform
Commission report on, 128

Judiciary

Attorney-General  defending - see
Attorney-General

Jury
reduction of jurors valid, 125

Legitimate expectation, doctrine of, 128

Local Government
New Zealand, in — see New Zealand
Queensland, in — see Queensland

Mandatory detention — see Detention
Melbourne Corporation Doctrine, 80-84, 122

Migration
identification of non-citizens
Senate Committee Report, 254
Migration Act

abolition of judicial review of
decisions, 220

alien, meaning of, 253
new s 474, 220, 223-224, 233

privative clause, effect and validity
of, 127-128

ministerial ~ discretion in  migration
matters, 189

Minister for Immigration and Ethnic Affairs v
Teoh — see Teoh
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Minister for Immigration and Multicultural
and Indigenous Affairs

liability for wrongful imprisonment, 254

National Judicial College of Australia, 69-73
aims and objectives, 71
consultative committee, 69, 73
convenors, regional, 69, 73
council of, 72
funding, 70
history, 69
location, 70
professional development, 71, 72

activities, 72
structure, 69-70

Native title
constitutional matters, and, 210, 215-217
High Court of Australia, in, 209-218
legal nature of, 210, 214

recognition of traditional connection,
212-215

review after Mabo, 209-218
title and extinguishment, 211-212, 214

Neat Domestic Trading Pty Ltd v AWB Ltd,
197-201

corporatisation and privatisation, 198

executive government, changes to
structure, 197

private exercise of public power, 198

whether subject to administrative law
review, 200

public/private distinction, 200-201

New South Wales

Freedom of information — see Freedom of
Information

Ombudsman — see Ombudsman
Scrutiny of Bills Committee, 60

New Zealand
Attorney-General’s reporting duty, 110
Bill of Rights

Attorney-General’s reporting duty,
110

right to freedom of expression,
112-115

sovereignty and — see Sovereignty

broadcasting regime - see Election
broadcasting regulation

court reform, options for, 61-62

election broadcasting regime - see
Election broadcasting regulation

health warnings
Attorney-General’s report, 112-121
impact of, 120
attributed or unattributed, 113-115

significance  of  attribution,
118-119

compelled expression, as, 112-115
defeat of, 109-121

infringement to right to freedom of
expression, 112-115

Sale of Liquor (Health Warnings)
Amendment Bill, 111

Attorney-General’s report on,
112-121

objective of the Bill, 116
proportionality, 117-118

rationality and proportionality,
116

human rights, inconsistency with, 41-49

Bill of Rights, declarations of
inconsistency under, 45-46

discrimination, definition of, 44-45

freedom of expression — see health
warnings

Human Rights Act Pt 1A, 42-45

public actors, complaints
against, 41, 42-43

statutory provisions, in, 46-48
illegality, judicial review for, 49-54

Bill of Rights, inconsistency with,
52-54

fundamental rights, inconsistency
with, 52-54

statute, inconsistency with, 50-51
judicial review
illegality, for, 49-54

Bill of Rights, inconsistency
with, 52-54

fundamental rights, inconsist-
ency with, 52-54
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statute, inconsistency  with,
50-51

unreasonableness, for, 54-56
Local Government Act, new, 63
non-justiciable issues, 56-57
public law, new, 41-59
sovereignty — see Sovereignty
Supreme Court for, 61

treaty action procedures — see Treaty
actions

unreasonableness, judicial review for,
54-56

Non-justiciable issues in New Zealand — see
New Zealand

Northern Territory

representation in House of Represent-
atives, 188

Ombudsman

merger between NSW Ombudsman and
Community Services Commission, 63

Parliament
double dissolution triggers, 122
electoral boundaries
Western Australia, 251-252

parliamentary privilege — see Parlia-
mentary privilege

Parliamentary privilege, 60
Parliamentary sovereignty — see Sovereignty

Plaintiff S157/2002 v  Commonwealth,
219-233

minimum level of judicial review, 232

parliament and jurisdictional error,
229-232

privative clauses, general principles, 224
rule of law, understanding of, 220
statutory interpretation, 222, 223-224
validity of Migration Act s 474, 221

Police
powers regarding terrorism - see
Terrorism

Precedent

Privy Council and High Court, 124

Private corporations — see Corporations,
private

Privative clause
constitutionality of State, 189, 191

effect and validity under Migration Act,
127-128

protect Commission error, to, 191

Privilege, parliamentary — see Parliamentary
privilege

Privilege, qualified — see Defamation

Privy Council
precedent and, 124

Public law
New Zealand, in — see New Zealand

Queensland

Crime and Misconduct Commission — see
Crime and Misconduct Commission

(Qld)
Criminal Justice Commission, 73

Criminal Proceeds Confiscation Act,
invalid provision in, 190

Fitzgerald Commission, 73
Local Government Act, 255
treaty review procedures, 188

Refugee Review Tribunal
Federal Court order on member make up
of, 124
Republic, inquiry into Australian, 187

Roberts v Bass
constitutional significance, 201-205
freedom of political communication, 201
liability in defamation, 201
qualified privilege, 201

Royal assent to Bills — see Assent to Bills

Rule of law, 219-233
powers of the executive, 228
principles, 232

Sentencing practice, 125

South Africa

© LAWBOOK CO. 262

(2003) 14 PLR 257



Index

administrative law in, 85-108
Australia, compared with, 87
common law, under, 86-87, 88

continuing role of, 88
Constitution, under, 85, 86-89

fair procedures, prescription of,
100-102

judicial review of action, 104-108

reasons for administrative action,
102-103

Constitution
application for review under, 89
reforms, 85

right to administrative justice under,
86-89

Promotion of Administrative Justice Act
2000

applications for review under, 89

comparisons with ADJR Act
(Cth), 86, 91, 92, 93, 94, 95,
96, 97, 100

exemption power, 92-93
fair procedures, prescription of,

100-102
action affecting any person,
101-102

action affecting the public, 102

implementing constitutional rights,
88

judicial review of action, 104-108
grounds, 105-107
procedure, 104-105
remedies, 107-108

compensation, payment of,
108

substituting  or
action, 107-108

standing, 104
origins of, 85
purposes of, 89-91

reasons for administrative action,
102-103

scope of, 91-100
administrative nature, of, 94-95
adversely affects rights, 98-99
decision, 93-94

varying

direct external legal effect, has,
99-100

empowering provision, made
under, 95

excluded, not specifically, 95-97
exemption power, 92-93
made by organ of state or person

exercising public power,
97-98

structure of, 91

South Australia
assent to Bills in, 137-139
Constitutional Convention
deliberative poll, 188
discussion paper, 60

Sovereignty, 148-163

Australia and New Zealand comparison,
149-150

constitution, and,
236-237

federalism, 152

human rights legislation, impact of
domestic, 157-163

internationalism, 152
meaning of, 150

New Zealand, parliamentary sovereignty
in, 153-157

Australia, comparison with, 149-150
Bill of Rights, effect of, 157-162
Treaty of Waitangi, 153-155
pluralism, 152
separation of functions, 152-153

150-151, 160-163,

Tampa, MV — see Asylum seekers
Telecommunications interception, 76-77

Teoh
High Court questions decision, 122

Territories
representation in House of Represent-
atives, 188
Terrorism
ASIO Bill
Senate report on, 62
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threats to Rule of Law by, 76-79

balanced approach, 79

definition, 14

immunities, law enforcement, 77
incompatible with Rule of Law, 77
limit on, 77

interviewing, covert, 79

investigation, expanded powers for
covert, 78

knowingly concerned in, 78
measures needed, special, 76
offences, new, 78

police powers, expanded, 78
referral of State powers, 61, 124
reform package, 78

Security Legislation Amendment
(Terrorism) Act 2002, 13-19

constitutionality, changing concept-
ions of, 17-18

defining terrorism, 14

executive precedence and discretion,
16-17

governance, changing conceptions
of, 17-18

non-abuse of power, trust in, 18
onus of proof, reverse, 14-15
proscribing organisations, 15-16
standards of proof, 14-15
silence, threat to right to, 79
telecommunications interception, 76-77

War on Drugs, comparison to, 76, 78 —
see also Drugs

Timor — see East Timor
Trade and commerce power, 188

Treaty actions
domestic procedures for, 28-40
Australia, in, 28-29, 30, 33
New Zealand, in, 28-40
approvals system, not an, 33-35
change of procedures, 29-30
future developments, 35

treaties presented to Parliament
under examination procedures,
37-40

treaty examination procedures,
35-37

what procedures do, 30-31

what procedures do not do,
31-33

United Kingdom, in, 28, 29, 30, 33
Ponsonby Rule, 29, 30

United States
constitutional interpretation, 238-239
use of extrinsic materials, 239

Unreasonableness, judicial review for — see
Judicial review

Victoria
constitutional reform in, 122, 133-137
entrenching, 133-137
Australia Acts, 134-135
constitutionality of, 133-136
propriety of, 136-137
Reform Act, effect of, 133-134
Solicitor-General, appointment of, 189
upper house reform, 60

Warnings, health

defeat of in New Zealand — see New
Zealand
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