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Meriton Apartments Pty Ltd v GNC Access Pty Ltd ...................................... 1.207

Implied terms — Warranty that services rendered with due care and skill —
Exemption clauses — Inconsistency between State and Commonwealth laws
permitting exemption clauses — Effectiveness of clauses — Trade Practices Act
1974 (Cth), ss 68(1)(c), 68B, 74(1), 74(2A) — Civil Liability Act 2002 (NSW),
s 5N.

Young v Insight Vacations Pty Ltd (2009) ...................................................... 8.369

Repudiation — Effects of non-communication of repudiation — Whether
productive of any legal rights.

Haddad v Allianz Australia Insurance Ltd (No 2) (2014) ........................... 19.314

CONVEYANCING

Deposit bond — Payment under bond — Conditions of contract for sale — Not
incorporated in bond — Construction of bond — Vendor’s recourse to bond —
Not conditional on proof of entitlement to terminate or rescind contract for sale
— Distinction between description of character of document and character of
circumstances leading to issue of document.

Meriton Apartments Pty Ltd v GNC Access Pty Ltd ...................................... 1.207

Vendor and purchaser — Matter ensuing between contract and conveyance —
Removal of fixture — Statutory right of compensation — Doctrine of merger —
Applicability — Claim for compensation not defeated by doctrine —
Conveyancing Act 1919 (NSW), s 66M.

Blazai Pty Ltd v Robert Pryke Investments Pty Ltd ....................................... 2.290

COSTS

Action against two defendants — Defendants represented by same counsel and
solicitors — One defendant successful — No evidence of costs arrangement
between defendants — No evidence of plaintiff’s knowledge of any such costs
arrangement — Rule of thumb — Plaintiff to pay half successful defendant’s
costs.

Abrahams v Roads and Traffıc Authority (NSW) ............................................ 3.263

Action against two defendants — One defendant successful — Plaintiff’s
application for Bullock or Sanderson order — Relevant principles —
Application refused.

Sheldrick v Beveridge ...................................................................................... 4.281
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Agreement as to — “No win no fee” costs agreement — Whether costs still
assessable — Stay of recovery proceedings in respect of assessed costs — No
implication of term regarding cessation of agreement upon rejection by client of
reasonable settlement offer against advice.

Viselle v Grieve (2014) .................................................................................... 18.75

Agreement to pay indemnity costs in defined circumstances — Court’s
discretion to award such costs — Exercise of discretion should be in accordance
with contractual term.

Medfin Australia Pty Ltd v Rafter ................................................................... 4.272

Appeal as to costs — Appeal to District Court — Claim for expenses of keeping
a corporate defendant in existence solely because of litigation — Whether claim
for costs or compensation.

Demlakian v Vilkev Pty Ltd (2012) ............................................................... 15.253

Appeal as to costs — Application for leave to appeal determination of Costs
Review Panel — Whether grant of leave appropriate — Relevant principle —
Relevant factors — Objection to claim of lawyers for their costs because of
alleged negligence of lawyers resulting in their work being unwarranted and
futile — Whether valid ground of appeal — Whether determination of such
issue within scope of cost assessor’s task — Legal Profession Act 2004 (NSW),
s 385.

Sanossian v Parisi & Associates, Lawyers (2016) ......................................... 23.62

Appeal on costs — Application for leave — Jurisdiction to entertain —
Statutory restriction as to appropriate court — Legal Profession Act 2004
(NSW), s 385.

Ferella and Others v Stomo (2017) .............................................................. 24.215

Appeal to District Court — Jurisdiction — Application for leave to appeal
against Children’s Court decision in care proceedings — Statutory prohibition
against making of costs order unless exceptional circumstances — Unprofes-
sional and unsatisfactory conduct by applicant’s solicitor — Whether costs order
against solicitor appropriate — Children and Young Persons (Care and
Protection) Act 1998 (NSW), ss 88, 90, 91(4).

In Re a Solicitor to the Law Society of NSW; EL v DE and Another
(2015) ........................................................................................................ 20.119

Assessment — Action for personal injury damages — Statutory limit on legal
costs of plaintiff — Plaintiff’s successful action for personal injury damages
arising from sexual assault and/or false imprisonment — Plaintiff’s costs payable
by defendant — Whether such costs subject to statutory limit — Legal
Profession Act 2004 (NSW), ss 337, 338(1)(a) — Civil Liability Act 2002
(NSW), ss 3B, 11A.

Koh v Ku (2009) .............................................................................................. 9.387

Assessment — Appeal against assessment to District Court — Conditional on
requirement of grant of leave if amount in dispute less than $25,000 — Whether
combination of assessments permissible to pass threshold — Whether grant of
leave proper — Relevant factors — Legal Profession Uniform Law Application
Act 2014 (NSW), s 89(1)(a).

Ferella and Others v Stomo (2017) .............................................................. 24.215

Assessment — Appeal against review panel’s certification decision — Appeal to
District Court — Application for leave to appeal — Costs order made by
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Industrial Court — Whether leave application to be made to that court or District
Court — Appeal as of right as to matter of law — Whether fresh or further
evidence receivable — Reference to District Court rules in statutory grant of
appeal as of right — Effect as to presentation of fresh or further evidence in
appeal as of right — Legal Profession Act 2004 (NSW), ss 384, 385 — Civil
Procedure Act 2005 (NSW), ss 4(5), 5(2) — Uniform Civil Procedure Rules
2005 (NSW), rr 50.1, 50.16.

McCausland v Surfing Hardware International Holdings Pty Ltd
(2010) ........................................................................................................ 11.294

Assessment — Appeal as to costs — Appeal against decision of Costs Review
Panel — Requirement for provision of reasons for decision — Scope of
requirement.

Enterprise Finance Solutions Pty Ltd v Ciszek (2014) .................................. 20.19

Assessment — Appeal as to costs — Review Panel — Adequacy of global
approach — Conditional on some exposure of Panel’s reasoning — Public
interest in assessment of legal costs in personal injury cases — Relevance —
Award of compensation inclusive of costs in personal injuries cases —
Aspiration for preservation for as much of award as possible.

Han v Firth trading as Firth The Compensation Lawyers (2014) .............. 18.365

Assessment — Appeal as to costs — Review Panel — Appeal to District Court
— Panel’s failure to give adequate reasons for decision — Whether matter of
law — Legal Profession Act 2004 (NSW), ss 380, 384, 385 — Legal Profession
Regulation 2005 (NSW), reg 134.

Han v Firth trading as Firth The Compensation Lawyers (2014) .............. 18.365

Assessment — Appeal as to costs to District Court — Requirement of identified
alleged error of law — Alternative procedure to application for prerogative relief
— When appropriate — Amendment of party/party bill of costs — Relevance of
increase in bill of costs — Propriety of deferral of premature application for
assessment — Indemnity principle — Whether requirement of payment of costs
— Methods of assessment — Propriety of item-by-item review — Locality of
legal firm — Significance for assessment of costs — Whether work by paralegal
or skilled clerk chargeable — Nature of assessment of costs system — Legal
Profession Act 2004 (NSW), s 384.

Vumbaca v Sultana (2012) ............................................................................ 15.375

Assessment — Appeal — Costs order by Court of Appeal — Application for
leave to appeal against costs assessment — Appeal not on matter of law —
Application for leave to District Court — Lack of jurisdiction — Grant of leave
— Relevant principles — Legal Profession Act 2004 (NSW), ss 384, 385.

Altaranesi v Sydney Local Health District (2012) ....................................... 17.300

Assessment — Appeal from cost assessor’s determinations — Substantial
dispute over terms of contract under which costs payable — Such dispute not
matter for costs assessor to decide — Proper forum for appeals against costs
assessments of small amounts.

Nikolaidis v Chippindall (No 2) (2012) ........................................................ 15.156

Assessment — Appeal — Statutory appeal regime — Costs of appeal —
Statutory provision that legal practice providing assessed legal services pay costs
where assessment reduced by 15% or more — Application of provision —
Whether assessor’s decision as to payment of costs of assessment matter of law
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— Dispute as to costs of assessment — Appropriate practice — Legal
Profession Act 2004 (NSW), ss 369, 369(3)(c), 384..

Bellevarde Constructions Pty Ltd v CPC Energy Pty Ltd (2011) ................ 12.304

Assessment — Appeal to District Court — Costs orders under repealed Legal
Profession Act 1987 (NSW) — Whether recoverable under Legal Profession Act
1987 (NSW) — Recovery of costs incurred by party using in-house lawyers —
Authority of Commonwealth Bank of Australia v Hattersley — Legal Profession
Act 2004 (NSW), ss 382, 384, 566, Sch 9.

Portale v Law Society of New South Wales (No 1) (2010) .......................... 10.194

Assessment — Assessment of successful party’s costs where no costs agreement
— Whether possible — Whether prior solicitor/client assessment necessary —
Assessor’s ability to reduce costs because of lack of costs agreement — Legal
Profession Act 2004 (NSW), s 317(4).

Enterprise Finance Solutions Pty Ltd v Ciszek (2014) .................................. 20.19

Assessment — Assessors — Standard of proof of matters of fact —
Determination of assessor — Extent of reasons to be given for assessment —
Self represented litigant — Whether compensation recoverable for time and
effort spent on disputing claim.

Mohareb v Horowitz & Bilinsky Solicitors (2011) ....................................... 13.245

Assessment — Costs Assessor — Power to re-determine assessment — Scope of
power — Whether assessor functus officio after issue of initial determination —
Difference between costs assessment and judicial process — Legal Profession
Act 2004 (NSW), ss 371, 384 — Uniform Civil Procedure Rules 2005 (NSW), r
36.17.

Albarouki v Prime Lawyers Pty Ltd (2013) .................................................. 16.385

Assessment — Costs assessors — Powers — Access to solicitor’s files —
Assessor’s decision not to seek such access — Not a matter of law entitling
appeal to District Court — Party and party costs — Rate chargeable by
organisation employing solicitors to act on its behalf — Inspection of documents
by assessor — Decision whether or not to inspect — Matter for assessor —
Decision not to inspect practising certificates — Not appealable decision —
Review panellists’ membership of Law Society — Whether such membership
appropriate — Legal Profession Act 2004 (NSW), ss 354(2), 384.

Portale v Law Society of New South Wales (No 2) (2010) .......................... 10.207

Assessment — Costs Assessors — Powers — Matters for consideration —
Obligation to consider parties’ written submissions — Extent of obligation —
Costs order in respect of separate proceedings — Form of order — Allowance of
disbursements — Whether production of invoice necessary — Review Panel’s
adoption of Assessor’s reasons — Challenge to Panel’s decision —
Requirements for challenge — Statutory obligation to pay costs of assessment
when reduction of costs by 15 per cent or more — Scope of obligation — Legal
Profession Act 2004 (NSW), ss 359, 369(3)(c) — Civil Procedure Act 2005
(NSW), s 46.

Wende and Others v Horwath (NSW) Pty Ltd (2013) .................................... 16.52

Assessment — Costs assessors — Powers — Matters for consideration —
Plaintiff’s discontinuance of Supreme Court proceedings — Institution of
virtually identical proceedings in Federal Court — Plaintiff ordered to pay
defendant’s costs of proceedings — No power of costs assessor to limit such
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costs to costs thrown away by Supreme Court proceedings having been brought
— Costs assessor not to consider possible outcome of other proceedings between
parties or whether work done for proceedings could be used in other proceedings
— Civil Procedure Act 2005 (NSW), s 98(1)(b) — Legal Profession Act 2004
(NSW), ss 364(1)(c), 364(2)(f).

Village Life Ltd v Hanne (2008) ..................................................................... 8.179

Assessment — Counsel’s fees — Appeal against assessment — Whether
quantum of assessed costs challengeable — Legal Profession Act 2004 (NSW),
ss 384, 385.

Viselle v Grieve (2014) .................................................................................... 18.75

Assessment — Counsel’s fees — Cancellation fee — Whether “work” of
counsel reasonable — Scope of “work” — Whether cancellation fee recoverable
as party/party costs — Relevant factors — Relevance of counsel’s increased
opportunity for doing chamber work through cancelled hearing date — End of
counsel cancellation fee charges — Effect on administration of justice — Legal
Profession Act 2004 (NSW), s 364(1).

Commissioner of Police v Hoffman (2014) ................................................... 18.320

Assessment — Court’s power to order gross sum specified in costs order —
Principles — When applicable — Charges of solicitor unfamiliar with area of
law relevant to matter — Recoverability of solicitor’s travel expenses — Costs
assessor’s power to increase and decrease solicitor’s charges — Exercise of
power — Relevant circumstances — Assessment of gross sum — Relevant
principles — Exercise of court’s power to make gross sum order for costs —
Appropriate circumstances — Civil Procedure Act 2005 (NSW), s 98(4)(c).

Vumbaca v Sultana (No 2) (2013) ................................................................ 17.381

Assessment — Jurisdiction — Remitter of proceedings to District Court
following successful appeal to Court of Appeal — Meaning of “after deciding
the question the subject of the appeal” — Whether enlivenment of District
Court’s jurisdiction when decision by Court of Appeal — Whether issue of
certificate of assessment necessary when determination of quantum of costs by
District Court — Legal Profession Act 2004 (NSW), s 384(2).

Wende v Horwath (NSW) Pty Ltd (No 2) (2014) ......................................... 19.182

Assessment — Legally assisted person — Costs awarded against — Statutory
protection — Whether protection inclusive of co-litigants of legally protected
person — Effect of monies paid by Legal Aid Commission on total of assessed
costs — Relevance of statutory protection to assessment of costs — Scope of
statutory protection — Legal Aid Commission Act 1979 (NSW), s 47.

Wende and Others v Horwath (NSW) Pty Ltd (2013) .................................... 16.52

Assessment — Manager, Costs Assessment — Powers — Issue as to whether
assessment applicant “third party payer” — Whether determination of such issue
within powers of Manager, Costs Assessment or Costs Assessor — Parties’
entitlement to have reasonable opportunity to make written submissions —
Assessment of “reasonable opportunity” — Relevance of parties’ conduct —
Erroneous reasoning of Costs Assessor not necessarily productive of erroneous
decision — Scope of powers of Manager, Costs Assessment — Legal Profession
Act 2004 (NSW), ss 302A, 357, 358, 359(1)(a), 384(2)(a).

Coshott v Spencer (2016) .............................................................................. 22.115

Assessment — Power to order gross sum specified in costs order — Relevant
principles — Incapacity of party to pay such costs — Relevance — Savings of
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costs of assessment — Relevance — Civil Procedure Act 2005 (NSW),
s 98(4)(c).

Elzahed and Others v Commonwealth and Another (2017) ........................ 25.229

Assessment — Powers — Order for gross sum — Relevant factors — Evidence
for court’s assessment provided by solicitor for party awarded costs — Value of
evidence — Proceedings neither lengthy nor complex — Grounds for making
lump sum costs order — Civil Procedure Act 2005 (NSW), s 94(4)(c).

Fairfax Radio Network Pty Ltd v Printlane Pty Ltd (No 2) (2011) .............. 13.64

Assessment — Practice matters — Inability of person to pay costs — Efficacy of
proceeding with assessment.

A v Department of Family and Community Services and Others (No
2) (2015) ................................................................................................... 20.358

Assessment — Principles of — Indemnity principle — Whether principle
offended — Proof of each item of work unnecessary — Liability for costs not
dependent on rendering of invoices — Failure of assessor to have regard to
invoices rendered — Circumstances when indemnity principle thereby
misapplied — Costs assessor’s power to require production of documents —
Exercise of power — Relevant circumstances — Whether decision to use power
question of law — Basis on which costs ordered to be paid — Effect on onus of
proof — Legal Profession Act 2004 (NSW), s 384.

Bellevarde Constructions Pty Ltd v CPC Energy Pty Ltd (2011) ................ 12.304

Assessment — Recovery of costs — Whether costs of legal secretary or
paralegal recoverable.

Chilvers v Snowdon (2012) ........................................................................... 14.147

Care proceedings — Unsuccessful appeal by Department — Application for
costs of appeal by respondent parents — Statutory prohibition on making costs
order unless exceptional circumstances existed justifying such order — What
constituted such circumstances — Respondent parents having to pay their legal
costs a relevant factor in determining if such circumstances existed — Children
and Young Persons (Care and Protection) Act 1998 (NSW), s 88.

Department of Community Services v SM and MM (2008) ........................... 6.384

Costs against prosecution in criminal proceedings in Local Court — Successful
appeal against conviction — Limitation on award of costs — Requirement that
there was no reasonable cause to initiate proceedings — Relevant circumstances
— Crimes (Appeal and Review) Act 2001 (NSW), s 70(1)(b).

Leota v The Queen ........................................................................................... 5.173

Court’s discretionary power to award costs — Exercise of discretion — Relevant
principles — Rejection of Offer of Compromise and Calderbank letter by losing
party — Whether indemnity costs appropriate — Relevant principles.

Chawla v FAL Healthy Beverages Pty Ltd (No 2) (2017) ........................... 25.301

Defamation action — Application to extend limitation period — Applicant taken
by surprise by defendant’s submissions — No authority cited for submissions —
Court’s own research finds authority — Submission successful — No order for
costs appropriate — Limitation Act 1969 (NSW), s 56D — Civil Procedure Act
2005 (NSW), s 98.

Dehsabzi v John Fairfax Publications Pty Ltd (2007) ..................................... 6.68

Departing from general rule — Conduct of parties — Claim by Deputy
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Commissioner of Taxation for interest and costs — Enactment of retrospective
legislation by Commonwealth potentially preventing failure of such claim —
Whether costs and interest recoverable.

Deputy Commissioner of Taxation v Zammitt (2012) .................................. 15.104

Departing from general rule — Conduct of parties — Non-compliance with
District Court Civil Practice Note 6 — Effect.

Crespin and Another v Channel Seven Sydney Pty Ltd and Another
(No 2) (2015) ............................................................................................ 21.140

Departing from general rule — Costs on indemnity basis — Circumstances
when awarded — Civil Procedure Act 2005 (NSW), s 98(1)(c).

Managed Growth Solutions Pty Limited v L H Williams Pty Limited
(2012) ........................................................................................................ 14.237

Departing from general rule — Costs on indemnity basis — Offer of
compromise — Rejection of offer — Whether rejection unreasonable —
Relevant circumstances — Terms of offer inclusive of entry into deed —
Content of proposed deed uncertain — Whether offer capable of acceptance.

Cardno ITC Pty Ltd v 33 York Street Pty Ltd (No 2) (2013) ........................ 18.55

Departing from general rule — Costs on indemnity basis — Offer of
compromise — Whether judgment “no less favourable” than offer — Not
possible where offer made to two defendants but judgment against only one —
Not possible where acceptance required by two defendants but judgment against
only one defendant — Uniform Civil Procedure Rules 2005 (NSW), r 42.14.

93 GSP Pty Ltd v Advent 8 Pty Ltd and Another (No 2) (2013) .................. 17.58

Departing from general rule — Discretion — Exercise of discretion — Relevant
factors — Reliance of neither party on issue determinative of proceedings.

Khan v Mohammed (2013) .............................................................................. 18.16

Departing from general rule — Discussion of principles — Differential costs
order — When appropriate — Relevant factors.

Swiegers v Commonwealth Scientific and Industrial Research
Organisation (No 3) (2016) ..................................................................... 22.388

Departing from general rule — Indemnity costs — Offer of compromise —
Form of offer — Term that costs to be agreed or assessed — Requirement that
offer be exclusive of costs — Whether offer complied with rule — Term
mirrored rule — Effect — Uniform Civil Procedure Rules 2005 (NSW),
rr 20.26(2), 42.13A, 42.14.

Smart Distribution Services Pty Ltd v General Wholesale Pty Ltd
(No 3) (2010) .............................................................................................. 11.38

Departing from general rule — Indemnity costs — Offer of compromise —
Offeror’s verdict greater than offer — Requirement that offer be left open for a
reasonable period to attract indemnity costs — Circumstances where such period
not reasonable — Failure of offeree to seek extension of time for acceptance of
offer — Relevance to issue of reasonableness of offer — Uniform Civil
Procedure Rules 2005 (NSW), rr 20.26, 20.26(7)(a), 42.14(2)(b)(i).

Craft Printing Pty Ltd v Dwyer (Costs) (2009) ............................................. 9.199

Departing from general rule — Offer of compromise — Whether time for
acceptance reasonable — Relevance of psychiatric state of offerees — Uniform
Civil Procedure Rules 2005 (NSW), r 20.26(5).
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Morgan and Another v Legal Personal Representative of Willard
(2015) ........................................................................................................ 20.255

Departing from general rule — Plaintiff’s success in one claim but not in others
— Whether proportionate costs order appropriate — Relevant factors.

Raad v New South Wales (No 2) (2017) ....................................................... 25.105

Departing from general rule — Powers of court — Statutory restriction on award
of costs to successful appellant against imposition of apprehended personal
violence order — Scope of restriction — Whether applicable — Crimes
(Domestic and Personal Violence) Act 2007 (NSW), s 99A.

Christopher v Fowler (2017) ......................................................................... 24.363

Departing from general rule — Powers of court — Statutory restriction on award
of costs to successful appellant in appeal against conviction — Whether conduct
of investigation into alleged offence unreasonable — Whether unreasonable
failure by prosecution to investigate any relevant matter — Crimes (Appeal and
Review) Act 2001 (NSW), ss 70(1)(a), 70(1)(c).

Sidgreaves v The Queen (2017) .................................................................... 24.360

Departing from general rule — Relevant factors — Cost orders cancelling each
other out — Discussion of principles — Order that each party pay own costs —
Appropriateness of order — Civil Procedure Act 2005 (NSW), ss 59, 60, 98 —
Uniform Civil Procedure Rules 2005 (NSW), rr 42.1, 42.2.

Khouri v Nicholas and Another (Costs) (2010) ............................................ 11.162

Discontinuance of proceedings by plaintiff — Rule that plaintiff is to then pay
defendant’s costs unless court orders otherwise — No presumption that plaintiff
must pay costs — Discontinuance per se does not justify adverse order for costs
against discontinuing party — Circumstances where each party ordered to pay
own costs where proceedings discontinued by plaintiff — Uniform Civil
Procedure Rules 2005 (NSW), Pt 42, r 42.19(2).

Hiron v New South Wales ................................................................................ 5.314

General rule — Application for leave to extend limitation period — Applicant to
pay costs where limitation period allowed to elapse, unless respondent’s
opposition to application unreasonable — Whether mere opposition to
application unreasonable — Whether limitation period “allowed” to elapse
where no entitlement to take action within limitation period.

Afarin v Excelior Pty Ltd (2013) .................................................................. 16.279

General rule — Costs follow event — Discretion — Costs of issues — Whether
apportionment of successful party’s costs appropriate — Relevant factor — Civil
Procedure Act 2005 (NSW), s 98 — Uniform Civil Procedure Rules 2005
(NSW), r 42.1.

Chawla v FAL Healthy Beverages Pty Ltd (No 2) (2017) ........................... 25.301

General rule — Costs follow the event — Order against non-party — Whether
company director liable for costs of company’s failed proceedings — Relevant
factors — Civil Procedure Act 2005 (NSW), s 98.

Time for Monkeys Enterprises Pty Ltd v Southern Cross Austereo
Pty Ltd and Another (2015) ..................................................................... 19.402

General rule — Costs of action — Co-defendants — Sanderson order —
Justification — Dismissal of cross-claim — Whether cross-defendants liable for
cross-claimant’s costs.
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Briffa v Rail Corporation New South Wales (No 2) (2014) ......................... 19.170

General rule — Costs of action — Engagement of senior counsel — Whether
certification of senior counsel appropriate — Relevant factors — Civil Procedure
Act 2005 (NSW).

McLennan v Antonios (No 2) (2014) .............................................................. 18.85

General rule — Departing from general rule — Conduct of parties — Term of
contract between parties for resolution of dispute by expert arbitrator —
Unsuccessful institution of court proceedings against party in breach of
contractual term — Effect — Whether party able to unilaterally proceed with
contractual dispute resolution procedure — Effect of conduct of successful party
in refusing alternate dispute resolution procedure — Whether deprivation of
entitlement to costs — Relevant factors.

Haniotis v The Owners Corporation Strata Plan 64915 (No 2)
(2014) ........................................................................................................ 18.151

General rule — Departing from general rule — Whether action statute-barred —
Proof by plaintiff of entitlement to sue — Discretionary judgment not involved
— Application of general rule appropriate — Limitation Act 1969 (NSW),
ss 60C, 60D.

Tolmie v Stockland Trust Management Ltd (2009) ........................................ 10.45

General rule — Discretion — Each party’s success on issues in case —
Appropriate costs order — Civil Procedure Act 2005 (NSW), s 98(1).

Morgan and Another v Legal Personal Representative of Willard
(2015) ........................................................................................................ 20.255

Gross sum costs order — Application for — Relevant principles — Assessment
of gross sum — Relevant principles.

M v Public Guardian (2017) ......................................................................... 25.398

Hearing of criminal trial vacated on Crown’s application — Costs of accused
thereby thrown away — Application for reimbursement of such costs —
Circumstances when such reimbursement appropriate — Test for determining
when costs “thrown away” — Assessment of such costs — Relevance of costs
agreement to such assessment.

Hufnagl v Director of Public Prosecutions (Cth) ........................................... 5.159

Indemnity costs — Application for — Offer of compromise — Offer by
defendant for verdict in its favour with no order as to costs — Whether
equivalent to order that each party “bear its own costs” — Whether offer true
compromise — Relevant factors — Calderbank offer — Necessity of proof that
rejection of such offer unreasonable for success in application for indemnity
costs — Whether rejection unreasonable — Relevant factors — Uniform Civil
Procedure Rules 2005 (NSW), r 20.26(3).

Egan v Woy Woy & District Rugby League Football Club Ltd
(2014) ........................................................................................................ 20.209

Indemnity costs — Circumstances when awarded — Conduct of parties —
Misconduct — Breach of statutory duty to inform court of financial position —
Effect — Breach of statutory duty to assist court — Effect — Effect of costs
order against party on recovery of assets from such party — Determination of
time of commencement of indemnity costs order — Relevant factors — Property
(Relationships) Act 1984 (NSW) — Civil Procedure Act 2005 (NSW), ss 56, 57.

Messias v de Barros (No 2) (2013) ................................................................ 17.99
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Indemnity costs — Circumstances when awarded — Contractual term — Award
in accordance with term.

Commonwealth Bank of Australia v James (2015) ........................................ 20.59

Indemnity costs — Circumstances when awarded — Hopelessness of losing
party’s case — Distinction between loss due to such hopelessness and loss due
to insufficiency of evidence — Failure by party to obtain leave to amend
pleadings — Whether basis for award of indemnity costs against such party —
Failure by party to make offer of compromise — Whether ground for such award
against such party — Uniform Civil Procedure Rules 2005 (NSW) r 20.26.

Adams v Groegor (No 2) (2012) ..................................................................... 14.92

Indemnity costs — Failure of motion — Whether sufficient basis for indemnity
costs order.

Ringwood & Ply Pty Ltd v Conform Australia Pty Ltd (2014) ....................... 20.1

Indemnity costs — Offer of compromise — Calderbank offer — Effectiveness
— Relevant principles — Relevance of credibility of witness at hearing —
Whether rejection of offer unreasonable — Relevant factors.

Svitzer Salvage Australasia Pty Ltd v Trident Australasia Pty Ltd
(No 2) (2012) ............................................................................................ 15.128

Indemnity costs — Offer of compromise — Calderbank offer — Justification for
indemnity costs order by such offer — Relevant circumstances — Removal of
costs cap in personal injuries cases — Distinction between forensic tactics and
sharp practice — Relevant factors — Legal Profession Act 2004 (NSW), s 341.

Barrett v Lets Go Adventures Pty Ltd (No 2) (2016) ................................... 23.384

Indemnity costs — Offer of compromise — Compliance with court rules —
Requirements — Validity of offer containing requirement of discontinuance of
proceedings on unknown terms — Work injury damages defendant —
Requirement of consistency of offer with applicable statutory costs regime —
Estoppel by convention — Applicability to offer of compromise —
Enlightenment of award of indemnity costs — Whether through comparison of
offer of compromise to judgment or to net sum payable under judgment —
Workplace Injury Management and Workers Compensation Act 1998 (NSW),
ss 346, 347 — Uniform Civil Procedure Rules 2005 (NSW), rr 20.26, 42.15.

Kemble v Gate Gourmet Services Pty Ltd (No 2) (2012) ............................ 14.340

Indemnity costs — Offer of compromise — Defamation proceedings — Whether
conflict between two legislative directives as to making costs orders —
Plaintiff’s partial success in proceedings — Degree of success to be reflected in
costs order — Order that plaintiff awarded damages should pay own costs and
part of defendant’s costs — Effect of such order — Statutory provision on costs
in defamation cases — History and purpose of provision — Defamation Act
1974 (NSW), s 48A — Uniform Civil Procedure Rules 2005 (NSW), Pts 20.26,
42.

Hennessy v Lynch (No 4) (2008) ...................................................................... 7.24

Indemnity costs — Offer of compromise — Distinction between such offer and
option to settle — Whether offer reasonable — Relevant factors — Provision in
contract between parties over payment of indemnity costs — Relevance to
making of costs order — Indemnity costs order — Whether reasonableness of
costs still requirement for allowance of such costs on assessment — Uniform
Civil Procedure Rules 2005 (NSW), r 42.5(b).
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WK Marble & Granite Pty Ltd v JKE Holdings Pty Ltd and Others
(No 2) (2013) .............................................................................................. 18.32

Indemnity costs — Offer of compromise — Exercise of discretion — On ground
of conduct — Refusal of offeror to extend time for acceptance by one and a half
hours — Whether such refusal constituted failure to comply with statutory
obligations — Failure by offerees to make counter offer — Effect — Failure to
provide and to ask reason for request for extension — Effect — Civil Procedure
Act 2005 (NSW), s 56 — Uniform Civil Procedure Rules 2005 (NSW),
rr 20.26(7)(b), 42.15A(2)(b)(i).

Chen v New South Wales (2012) ................................................................... 15.165

Indemnity costs — Offer of compromise for claim and cross-claim — Whether
offer severable.

Adams v Groegor (No 2) (2012) ..................................................................... 14.92

Indemnity costs — Offer of compromise — Notification of offer shortly after
commencement of proceedings — Effect — Absence of covering letter to offer
with explanation of basis of offer — Effect — Action for liquidated amount —
Offer only slightly less than such amount — Whether real compromise —
Rejection of small but genuine offer of compromise — Assessment of
reasonableness of rejection of settlement offer — Relevant factors —
Assessment of genuineness of compromise offer — Relevant factors — Uniform
Civil Procedure Rules 2005 (NSW), rr 20.26, 42.14.

Jurisich v Ralston (No 2) (2016) .................................................................... 23.99

Indemnity costs — Offer of compromise — Offer in respect of whole of
proceedings — Consequent indemnity costs order following rejection of offer —
Whether vacating of interim costs order then possible.

Elzahed and Others v Commonwealth and Another (2017) ........................ 25.229

Indemnity costs — Offer of compromise — Offer less than verdict in favour of
offeror — Offer “without prejudice save as to costs and interest” — Whether
compliance with Uniform Civil Procedure Rules 2005 (NSW) — Uniform Civil
Procedure Rules 2005 (NSW), rr 20.26, 42.14.

Kragic v Hallak (No 2) (2013) ..................................................................... 16.361

Indemnity costs — Offer of compromise — Offer pursuant to rules of court —
Offer of money plus costs — Whether such offer permissible under court rules
— Whether costs rules in conformity with professional practice — Uniform
Civil Procedure Rules 2005 (NSW), r 20.26.

McGlen-McLeod v Galloway (No 2) (2012) ................................................. 13.359

Indemnity costs — Offer of compromise — Offer “without any prejudice save as
to costs and interest” — Offer incapable of acceptance — Offer invalid —
Uniform Civil Procedure Rules 2005 (NSW), rr 20.26, 42.14.

ZD by his tutor LD v Fast Lane Karting Centre Pty Ltd (2013) ................ 16.311

Indemnity costs — Offer of compromise — Plaintiff’s verdict greater than
plaintiff’s offer rejected by defendant — Plaintiff’s case strengthened by
unexpected evidence of witness — Not a reason for court to refrain from
ordering indemnity costs — Uniform Civil Procedure Rules 2005 (NSW),
r 42.14.

Peak v Dunleavy (No 2) (2008) ........................................................................ 8.74

Indemnity costs — Offer of compromise — Reasonableness of rejection of offer
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— Offer made by one of two defendants — Relevance — Whether “no order as
to costs” equivalent to “each party to pay its own costs” — Whether genuine
offer of compromise — Relevant factor — Multiple claims — Offer of
compromise concerning only one claim — Relevance to reasonableness of
rejection of offer — Existence of cross-claims against offeror — Relevance to
reasonableness of rejection of offer — Calculation of period of time for currency
of offer — Uniform Civil Procedure Rules 2005 (NSW), rr 20.26(3)(a)(i),
20.26(5), 42.15A.

Stambolziovski v Nestorovic and Others (No 3) (2014) ............................... 20.226

Indemnity costs — Offer of compromise — Requirement for reference in offer to
any interim payment to offeree — Payment by offeror of offeree’s share of
mediator’s fees — Whether “interim payment” — Requirement for reference in
offer of time for acceptance — Omission of such reference in offer — Whether
statement of time for acceptance of offer in letter accompanying offer
compliance with requirement — Uniform Civil Procedure Rules 2005 (NSW), rr
20.26(2)(e), 20.26(2)(f).

Harris v Sydney Local Health District (No 2) (2014) ................................... 18.91

Indemnity costs — Offer of compromise — Validity of offer — Failure to
strictly comply with relevant regulation — Whether offer thereby invalid —
Relevant principles — Whether order for indemnity costs appropriate —
Relevant factors — Civil Procedure Act 2005 (NSW), s 56 — Uniform Civil
Procedure Rules 2005 (NSW), rr 20.26, 42.14.

Khan v Rathjen (No 2) (2016) ...................................................................... 23.182

Indemnity costs — Offer of compromise — Verdict in favour of offeror greater
than amount of offer — Entitlement to indemnity costs “unless court orders
otherwise” — Exercise of discretion — Relevant principle — Efficacy of order
for indemnity costs where offeror only partially successful — Uniform Civil
Procedure Rules 2005 (NSW), r 42.14.

Rook v New South Wales (No 4) (2015) ....................................................... 21.256

Indemnity costs — Offer of compromise — Walk-away offer — Whether
capable of justifying indemnity costs order — Conduct of party — Whether
justification for order for payment by such party of costs on indemnity basis —
Relevant factors — Civil Procedure Act 2005 (NSW), ss 98, 99.

Amor-Smith v Ching (No 2) (2016) ................................................................ 23.41

Indemnity costs — Offer of compromise — Whether genuine offer of
compromise by defendant — Relevant principles — Whether plaintiff’s rejection
of offer reasonable — Relevant test — Whether time for acceptance reasonable
— Relevant factors — Uniform Civil Procedure Rules 2005 (NSW), rr
20.26(3)(a), 42.1, 42.15A.

Livsey v Australian National Car Parks Pty Ltd (No 2) (2015) .................. 20.329

Indemnity costs — Offer of compromise — Whether necessary element of
compromise present — Uniform Civil Procedure Rules 2005 (NSW), Pt 42, Div
3.

Carey v New South Wales (2013) ................................................................. 17.146

Indemnity costs — Offer of compromise — Whether offer available for
acceptance for a reasonable period — Relevant factor — Failure of only cause of
action raised during period available for acceptance of offer — Relevance to
discretion available to court to refuse order for indemnity costs — Uniform Civil
Procedure Rules 2005 (NSW), rr 20.26(5), 42.13A(2), 42.14(2)(b).
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Dowedeit v Nominal Defendant (No 2) (2015) .............................................. 23.19

Indemnity costs — Offer of compromise — Whether offer no less favourable
than judgment — Proper approach for determination of question — Uniform
Civil Procedure Rules 2005 (NSW), r 42.14.

Kenwright v Insurance Australia Ltd (No 2) (2013) .................................... 17.169

Indemnity costs — Offer of compromise — Whether quantification of costs
forgone requirement of offer — Whether provision of reasons as to genuineness
of offer requirement of offer — Whether precondition of offer that any reasons
given ultimately prove to be correct — Uniform Civil Procedure Rules 2005
(NSW), rr 20.26, 42.15A.

Swiegers v Commonwealth Scientific and Industrial Research
Organisation (No 3) (2016) ..................................................................... 22.388

Indemnity costs — Offer of compromise — Whether refusal of offer
unreasonable — Relevance of fact that liability still in issue — Relevance of
detailed evidence of offeror’s medical condition and loss of earning capacity at
hearing when both matters fully particularised prior to provision of offer of
compromise — Civil Procedure Act 2005 (NSW), s 98(2) — Uniform Civil
Procedure Rules 2005 (NSW), r 42.14.

Talwar v Ox Two Pty Ltd t/as Ocean Extreme and Another (No 2)
(2017) ........................................................................................................ 25.152

Indemnity costs — Offer to contribute by one co-defendant to other
co-defendants — Effect of offer on issue of costs between co-defendants —
Benefit of offer — Relevance of alternative costs provisions — Virtue of
utilisation of offer to contribute — Uniform Civil Procedure Rules 2005 (NSW)
r 42.18.

Briffa v Rail Corporation New South Wales (No 2) (2014) ......................... 19.170

Indemnity costs — Relevant factors — Utility of application for leave to bring
private prosecution for perjury — Alternate avenues for such application —
Consequential need for revisitation by court of evidence because of such
application — Justification for such measure rare.

Mohareb v Palmer and Another (No 3) (2016) .............................................. 22.41

Indemnity costs — Scope and objects of — Whether indemnity costs order
appropriate — Relevant factors.

Wallace and Another v GWH Build Pty Ltd; GWH Build Pty Ltd
and Another v Wallace and Others (No 2) (2016) .................................... 23.44

Jurisdiction — Order against non-party — Costs orders against legal
practitioners — Statutory power under Civil Procedure Act 2005 (NSW) —
Whether conduct of practitioners involved serious incompetence or serious
neglect or serious misconduct — Relevant circumstances — Preparation for
litigation by practitioner — Relevant obligations — Whether instructions to
expert inappropriate — Assessment of costs — Relevant factors — Method of
assessment — Making of allegations of impropriety by legal practitioner without
evidence — Consequence — Civil Procedure Act 2005 (NSW), s 99.

De Costi Seafoods (Franchises) Pty Ltd and Others v Wachtenheim
and Others (No 6) (2016) ......................................................................... 24.111

Jurisdiction — Order against non-party — Costs orders against legal
practitioners — Statutory power under Legal Profession Act 2004 (NSW) —
Limitation to exercise of power — Whether limitation as to which party’s costs
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payable by legal practitioners — Whether precondition that party so indemnified
paid costs — Assessment of costs — Method — Legal Profession Act 2004
(NSW), ss 345(2), 348(1)(b), 349.

De Costi Seafoods (Franchises) Pty Ltd and Others v Wachtenheim
and Others (No 6) (2016) ......................................................................... 24.111

Jurisdiction — Order against non-party — Solicitor and barrister of losing party
— Statutory provisions relating to such order — Application — Relevant
principles — Legal Practitioners Act 2004 (NSW), ss 345, 347, 348, 349.

De Costi Seafoods (Franchises) Pty Ltd and Others v Wachtenheim
and Another (No 5) (2015) ...................................................................... 19.390

Jurisdiction — Powers — Under statutory rules — Proceedings in District Court
rather than Local Court — Costs subject to disallowance — Whether costs
allowable where award of low verdict — Relevant factors — Whether exclusion
of statutory rule authorising such disallowance where proceeding for motor
accident claim — District Court Act 1973 (NSW), s 44(1)(d) — Uniform Civil
Procedure Rules 2005 (NSW), r 42.35.

McLennan v Antonios (No 2) (2014) .............................................................. 18.85

Jurisdiction — Statutory provision relating to costs — Award of costs against
party bringing proceedings “lacking in substance” — Claim arguable on merits
and legal basis — Whether claim “lacking in substance” — Community Land
Management Act 1989 (NSW), s 104.

The Owners Strata Plan No 58146 v Faeghi (2012) ..................................... 14.38

Jurisdiction — Statutory provision relating to costs — Provision of legal
services not reasonably necessary for advancement of party’s case — Costs for
response to action by other party not reasonably necessary for advancement of
that party’s case — Whether settlement of proceedings by disabled party
achievable without court’s approval by discontinuance of proceedings — Civil
Procedure Act 2005 (NSW), ss 75-77 — Legal Profession Act 2004 (NSW),
s 341.

ZD by his tutor LD v Fast Lane Karting Centre Pty Ltd (2013) ................ 16.311

Jurisdiction — Statutory provision relating to costs — Withdrawal of claim
under Police Regulation (Superannuation) Act 1906 (NSW) — Statutory
restriction on court’s power to award costs — Scope of restriction — Interaction
between statutory regimes relating to costs — Police Regulation (Superannua-
tion) Act 1906 (NSW), s 21 — District Court Act 1973 (NSW), ss 142H, 142I,
142J, 142K.

Wilson v Commissioner of Police (2013) ......................................................... 17.1

Non-party costs order — Jurisdiction — Application made years after
proceedings finalised — Jurisdiction not temporally limited — Relevant factors
— Party’s post-hearing insolvency or impecuniosity not relevant — District
Court Act 1973 (NSW), s 148B.

Peter Breese & Associates Pty Ltd v CCI Holdings Ltd ............................... 2.157

Party and party costs — Litigant in person — Costs of preparation and
presentation of case — Self-represented non-lawyer — Whether entitlement to
such costs.

Sidgreaves v The Queen (2017) .................................................................... 24.360

Party and party costs — Litigant in person — Costs of preparation of case —
Barrister doing such work herself whilst represented by solicitors and counsel —
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Whether her costs recoverable — Scope of Chorley exception — Relevant
legislation — Scope of court’s power to award costs — Supreme Court Act 1970
(NSW), ss 75A(4), 75A(10) — Civil Procedure Act 2005 (NSW), ss 3, 98, 99.

Pentelow v Bell Lawyers Pty Ltd trading as Bell Lawyers (2016) ............. 23.134

Personal injuries action — Statutory limit on costs — Application to exclude
limit — Unsuccessful plea of fraud — Initial hearing date vacated —
Circumstances warranting special order for costs — Plaintiff’s failure to recover
almost all of damages claimed — Threshold for non-economic loss not met —
No justification for refusing to order defendant to pay costs, including special
costs order — No justification for defendant to allege fraud and seek to prove
that in novel and time-consuming way — Legal Profession Act 2004 (NSW),
Pt 3.2, Div 9, ss 338, 341 — Civil Procedure Act 2005 (NSW), s 98.

Hurcum v Domino’s Pizza Australia Pty Ltd (No 2) ..................................... 4.194

Principles in awarding costs — Discretion — Defendant partially successful —
Severable causes of action — Appropriate costs order.

Moses v State of New South Wales (No 4) (2010) ......................................... 12.69

Proceedings for defamation and other causes of action — Conduct of
unsuccessful defendant in relation to the defamation count resulting in whole
case being part-heard and delayed — Whether order for indemnity costs of
hearing all causes of action appropriate — Defamation Act 1974 (NSW), s 48A.

Photi v Target Australia Pty Ltd (No 3) (2008) ............................................. 6.340

Recovery of costs — Agreement as to costs — Contractual entitlement for
recovery of “reasonable” costs — Whether entitlement thereby to indemnity
costs.

Who Ya Gonna Call Bark Busters Pty Ltd v Brooke (2013) ....................... 16.366

Recovery of costs — Assessment — Court of Appeal’s order for payment of
self-represented appellant’s disbursements — No agreement on or assessment of
such disbursements — Proceedings for recovery — No disclosure of reasonable
cause of action — Uniform Civil Procedure Rules 2005 (NSW), r 13.4(1)(b).

Preston v Commissioner for Fair Trading (2012) ........................................ 14.242

Recovery of costs — By solicitor — Assessment — Enforcement of deemed
judgment for costs — Effect of debtor’s bankruptcy — Remedial action by
removal of bankrupt as party — Whether infringement of bankruptcy legislation
— Whether mere filing of assessor’s certificate sufficient to obtain judgment —
Scope of such judgment — Effect on judgment against two debtors of
bankruptcy of one — Powers of costs assessors — Whether inclusive of power
to award interest — Legal Profession Act 1987 (NSW), ss 190, 208J — Civil
Procedure Act 2005 (NSW), s 133(1) — Bankruptcy Act 1966 (Cth), s 58(3) —
Uniform Civil Procedure Rules 2005 (NSW), r 6.29, Form 45.

Barry and Another v Coshott and Another (2014) ......................................... 18.60

Recovery of costs — By solicitor — Interest on costs — Statutory requirements
for recovery — Satisfaction of requirements — Methods — Statutory
prohibition on award of interest on interest — Scope of prohibition — Effect of
delay on claim for interest — Requirement for specific claim for interest —
Satisfaction of requirements — Methods — Legal Profession Act 1987 (NSW), s
190 — Civil Procedure Act 2005 (NSW), s 100 — Uniform Civil Procedure
Rules 2005 (NSW), r 6.12(6).

Barry and Another v Coshott (No 2) (2014) ................................................ 18.247

304 INDEX



COSTS — continued

Recovery of costs — Taxation — Assessment — Appeal against Review Panel’s
determination of costs ordered to be paid by Local Court — Distinct from
assessment of “bill” — District Court’s lack of jurisdiction to hear appeal —
Subrogation principle — Independent from contract — Costs payable to real, not
nominal party to action — Legal Profession Act 2004 (NSW), ss 385(1), 385(2).

Legal Employment Consulting and Training Pty Ltd v Patterson
(2009) ........................................................................................................ 11.101

Sanctions — Costs orders against practitioners — Unsuccessful personal injury
claim — Defendant’s claim against plaintiff’s lawyer for indemnity for costs
payable in proceedings — Whether legal practitioner provided services to
plaintiff without reasonable prospects of proceedings’ success — Relevant
principles — Not solicitor’s task to make final judgment on quality of witnesses
— Difference between failing to obtain or adduce evidence and calling witnesses
whose evidence court rejects — Dangers of canvassing complex questions of
law in satellite litigation — Proper approach to exercise of discretionary power
to grant claim — Legal Profession Act 2004 (NSW), ss 345, 348.

Aldag v Eistis (2008) ....................................................................................... 7.253

Scales of costs — Discretion to vary scale — Whether variation appropriate only
because of party’s failure to make settlement offer or pressing an arguable
defence — Legal Profession Act 2004 (NSW), ss 338, 341.

Awad v ISPT Pty Ltd and Others (No 3) (2015) .......................................... 21.272

Security for costs — Application for — Plaintiff company in liquidation —
Relevant factors — Liquidators and their lawyers only persons to benefit from
plaintiff’s success — Failure by company to obtain litigation funding —
Corporations Act 2001 (Cth), s 1335 — Uniform Civil Procedure Rules 2005
(NSW), Pt 42, r 21.

Canterbury Heating and Cooling Pty Limited
(In Liquidation) v Denham Constructions Pty Limited (2010) ............... 11.111

Successful motion seeking dispensation from procedural irregularities — Costs
of motion and of unsuccessful motion opposing it, sought by the applicant —
Whether presumption that costs follow event, or “indulgence principle”,
applicable — Scope of presumption — Circumstances when presumption may
be departed from — Uniform Civil Procedure Rules 2005 (NSW), r 42.1 —
District Court Rules 1973, Pt 39A, r 32.

Judd v Warwick (Costs) (2007) ....................................................................... 6.243

Taxation of costs — Assessment — Review by Review Panel of costs assessor’s
determination — Appeal against Panel’s decision and adequacy of reasons —
Appeal on matters of law — Statutory requirement that review be a two stage
process — Scope of first stage of review — Review not limited by applicant’s
complaints — Test of adequacy of Review Panel’s reasons — Content of reasons
— Failure of Review Panel to go to second stage of review — Failure
constituted error of law — Failure to give adequate reasons — Such failure
constituted matter of law — Directions for Review Panels — Nature and extent
of reasons required from costs assessor — Legal Profession Act 2004 (NSW),
ss 375, 382, 384, 385.

Randall Pty Ltd v Willoughby City Council (2009) ......................................... 9.31

COURTS AND JUDGES

Courts — Duty to apply existing law — Expectation party would bring current
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authority to court’s attention — Expectation consistent with party’s right to
argue authority wrong.

Johnstone v Broad Group Holdings Pty Ltd (2011) ..................................... 13.222

Courts — Jurisdiction — Apprehended violence order — Local Court’s
exclusive jurisdiction at first instance — Peripheral jurisdiction of District Court
— Civil Procedure Act 2005 (NSW), s 61.

Ghosh v Miller and Others (No 3) (2015) ................................................... 20.246

Courts — Jurisdiction — Commencement of proceedings in either District Court
or Local Court — Relevant factors.

Makri v New South Wales (2015) ................................................................. 20.276

Courts — Proceedings in open court — Application by media for documents
tendered in sentencing proceedings — Relevant Bill not yet enacted —
Determination of application under common law principles — Presentation of
evidence in documentary form for administrative efficiency and convenience —
No reason to withhold documents from public where same evidence able to be
presented orally in open court — Substance of material in court’s judgment —
No answer to application — Analysis of Bill — Court Information Bill 2010
(NSW).

R v Grace (2012) ........................................................................................... 13.350

Courts — Proceedings in open court — Prohibition of publication of evidence
— Application for — Whether distress of accused’s family sufficient ground —
Relevant factors — Relevance of United Nations Convention on Rights of the
Child.

R v Schiff (2010) ............................................................................................ 12.166

Judges — Bias — Application for disqualification for apprehended bias —
Whether application appropriate — Relevant factors — Delay in making
application — Effect.

R v CUR24 (2011) ......................................................................................... 13.281

Judges — Disqualification for interest or bias — Reasonable apprehension of
bias — On ground of associate’s prior non-personal connection with
complainant in criminal trial — Application for judge’s disqualification —
Associate’s duties and role — Perception of influence with judge — Relevant
principles — Resolution of application by change of associate for trial.

R v GFE38 (2013) ......................................................................................... 17.161

Judges — Judicial powers — Point of law concerning legal practice — Whether
court able to form opinion on such issue without or different to expert opinion.

Takla v Nasr (2011) ....................................................................................... 13.258

Judgments and orders — Judicial powers after verdict announced — Costs order
made against party — Non-party costs order sought years later — Judge not
functus officio.

Peter Breese & Associates Pty Ltd v CCI Holdings Ltd ............................... 2.157

System of precedent — Judgment of single judge of Supreme Court — Not
binding on District Court.

Keramaniakis v Wagstaff ..................................................................................... 3.1
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Appeal against conviction — Appeal to District Court — Practice and procedure
— Omission of essential element of offence — Imperfect exercise of Local
Court’s jurisdiction to hear and determine charge — District Court’s ability to
exercise Local Court’s power to allow amendment of charge — Crimes (Appeal
and Review) Act 2001 (NSW), ss 3, 18, 20, 28 — Criminal Procedure Act 1986
(NSW), ss 5, 6, 11, 12, 15, 16, 17, 20, 21, 40, 175.

Larobina v The Queen (2009) ......................................................................... 8.327

Appeal against sentence — Appeal by convicted person — Relevant factors —
Offender’s prior good character — Whether such factor of limited effect —
Hardship due to loss of licence in location where lack of public transport —
Whether special circumstance in respect of an imposition of licence
disqualification — Loss of income due to licence disqualification — Whether
reason for avoidance of conviction — Whether avoidance of conviction of
relevance to person’s continuance of work with children — Avoidance of
hardship to third parties — Relevance to imposition of sentence on offender —
Statutory power to lessen sentence — Scope of power where offence objectively
serious — Seduction of sentencing court by factors subjective to offender —
Danger from such process — Crimes (Sentencing Procedure) Act 1999 (NSW), s
10 — Child Protection (Working with Children) Act 2012 (NSW).

Babineau v The Queen (2016) ...................................................................... 23.375

Appeal and new trial — Appeal to District Court from Local Court — Costs
order against prosecutor — Prosecutor’s statutory right of appeal — Grounds of
appeal — Appeal against quantum of costs — Requirements for successful
appeal — Nature of appeal — Limitation of use of such appeal — Criminal
Procedure Act 1986 (NSW), s 213 — Crimes (Appeal and Review) Act 2001
(NSW), s 23(2).

Andrews v Ardler and Another (2013) .......................................................... 16.339

Appeal to District Court — Criminal liability — Particular offences — Unlawful
disclosure of personal information — Exclusion of information in publicly
available publication — Whether transcript of court proceedings “publicly
available publication” — Relevant test — Whether “publicly available
publication” included birth certificate — Whether revelation of fact already
known constituted disclosure of fact — Oral representations — Whether such
representations “contained” in some publication — Privacy and Personal
Information Protection Act 1998 (NSW), ss 4(3), 62(1).

R v Ritson; R v Stacey (2010) ......................................................................... 11.88

Application for annulment of conviction — Appeal against refusal of application
— Grounds for application — Statutory liberalisation of circumstances
warranting annulment — Strength of Crown’s case — Relevance — Applicant
genuinely mistaken over hearing date — Failure to telephone a court to confirm
belief — Effect — Failure by accused to attend court for hearing — Whether
conviction should result as matter of course — Applicant’s genuine error over
hearing date — Whether applicant “hindered by misadventure” from attending
hearing — Crimes (Appeal and Review) Act 2001 (NSW), ss 4, 8, 11A, 14, 16A.

Rukavina v Director of Public Prosecutions (2008) ...................................... 7.309

Arrest — Aboriginal juveniles — Legislative scheme for the interviewing of
children by police — Procedures not followed — Statutory requirement that
representative of Aboriginal Service organisation be notified of detention of
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Aboriginal person — Not satisfied by notification of organisation — Categories
of persons who must be present for child’s communication to police to be
admissible — Categories not hierarchical — Records of interview — Admission
of records unfair — Crimes Act 1900 (NSW), Pt 10A, reg 28 [See now Law
Enforcement (Powers and Responsibilities) Regulation 2005 (NSW), cl 33] —
Children (Criminal Proceedings) Act 1987 (NSW), s 13 — Evidence Act 1995
(NSW), s 90.

R v APCR ......................................................................................................... 3.336

Arrest — Arrest without warrant — Methods of arrest — Whether arrest lawful
— Relevant principles — Inappropriateness of arrest for alleged minor offence
by identifiable person — Summary Offences Act 1988 (NSW).

Bennett v The Queen (2015) ......................................................................... 19.378

Arrest — Arrest without warrant — Powers of — Statutory provision for issue
of warning by police prior to issue of direction, requirement or request —
Exception where previous compliance with direction, requirement or request by
police — Whether exception applicable where prior compliance in relation to
earlier arrest and release from arrest — Effect of noncompliance with statutory
provision — Law Enforcement (Powers and Responsibilities) Act 2002 (NSW),
ss 21, 203(1), 203(2) — Crimes Act 1900 (NSW), s 546C.

Addouj v The Queen (2016) .......................................................................... 22.142

Arrest — Warrants for arrest and detention — Statutory basis — Issue of bench
warrant — Part of incidental common law powers of court — Uses of arrest
warrants — Endorsement on arrest warrant — Legal effect of endorsement —
Criminal Procedure Act 1986 (NSW), Pt 4, ss 229, 312.

R v Biasi (2017) ............................................................................................... 25.98

Attempted armed robbery — Plea of guilty — Factors relevant to assessment of
criminality — Sentence — Guidelines — Court’s discretion in sentencing not
extinguished — Sentencing young first offender — Relevant factors —
Restorative justice — Prospects for facilitating in District Court — Crimes Act
1900 (NSW), s 97.

R v Seet ............................................................................................................ 2.192

Bail — After conviction — Application to District Court after refusal of bail by
Local Court — Whether such application permissible — Bail Act 1978 (NSW),
s 22A.

R v Petrovski (2008) ........................................................................................ 7.140

Bail — After conviction — Detention application by Crown against offender
free on bail after conviction pending sentence hearing — Application following
refusal of prior detention application by Crown — Relevant principle — Bail
Act 2013 (NSW), s 50.

R v YY (No 2) (2016) ....................................................................................... 24.46

Common assault — Transit officer forcefully removing person from railway
station — Statutory power to remove person who has refused direction to leave
station — Force used to do so must be reasonable option — Only reasonable
force can be used — Onus of proving such matters — Extent of direction to be
given — Common law power of arrest — Relevant principles — Statutory
power of arrest without warrant — Scope of power — Crimes Act 1900 (NSW),
s 352(1)(a) — Rail Safety (General) Regulation 2003 (NSW), cll 18, 39, 58.

Appeal of Schofield .......................................................................................... 3.318
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Compensation — Eligibility of primary victim of crime — Eligibility extends to
person injured through helping victim of violence who did not witness the
violence — Victims Support and Rehabilitation Act 1996 (NSW), ss 5(1), 6, 7.

James v Victims Compensation Fund ............................................................... 3.66

Compensation — Victims Compensation Tribunal — Appeal to District Court —
Extent of court’s powers — Report of authorised report writer — Part of
statutory scheme for compensation for certain injuries — In general should be
admitted into evidence — Such reports necessary for claim for certain injuries to
succeed — Other reports not therefore to be excluded by Tribunal — Admission
by Tribunal of evidence not presented to assessor — Admissible if special
grounds exist — Circumstances constituting “special grounds” — Procedural
errors made in Tribunal Proceedings — Proper approach by Tribunal — Victims
Support and Rehabilitation Act 1996 (NSW), ss 38(3), 39(5)(b), Sch 1, cl 5(1A).

T v Victims Compensation Fund ....................................................................... 3.31

Compensation — Victims Compensation Tribunal — Procedure — Application
for victims compensation — Credit of applicant doubted — Applicant entitled to
oral hearing before Tribunal — Discretion to reduce compensation — Nature
and extent of discretion — Victims Support and Rehabilitation Act 1996 (NSW),
s 30.

Kitt v Victims Compensation Fund Corporation ............................................ 1.236

Confiscation orders — Application for — Statutory power of court to consider
transcript of proceedings against offender for offence for which convicted —
Whether “transcript” inclusive of tendered document — Scope of power —
Whether applicable to transcript of sentencing proceedings — Confiscation of
Proceeds of Crime Act 1989 (NSW), s 17.

R v Staas (No 2) (2013) ................................................................................ 17.232

Costs — Application for apprehended domestic violence order — Statutory
prohibition against award of costs against applicant unless application frivolous
or vexatious — Whether same prohibition for application for apprehended
personal violence order — Whether application frivolous or vexatious —
Relevant factors — Crimes (Domestic and Personal Violence) Act 2007 (NSW),
s 99(3).

Mahmoud v Sutherland (2013) ........................................................................ 17.49

Costs — Application for by defendant — Applicant never arraigned —
Consequent finding that proceedings had not commenced — No jurisdiction to
make order — Costs in Criminal Cases Act 1967 (NSW), s 2 — Criminal
Procedure Act 1986 (NSW), s 130.

R v Karout ........................................................................................................ 1.365

Criminal liability and capacity — Defence matters — Insanity — Disease of the
mind — Appropriate verdict if defence successful — Voluntariness —
Automatism — State of dissociative fugue — Voluntary action not excluded
thereby — Judicial Commission’s Bench Book — Misleading entry on
automatism — Meaning of “voluntary action”.

R v Joyce .......................................................................................................... 1.290

Criminal liability and capacity — Defence of mental illness — Availability —
Distinction between having an underlying disease of the mind causing psychosis
triggered by drugs or alcohol, and inability to control actions because of drugs or
alcohol — Former situation attracts defence — Concepts of mens rea,
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voluntariness and criminal responsibility of mentally ill person — Crimes Act
1900 (NSW), ss 428D, 428G.

R v McMahon ................................................................................................... 3.398

Criminal liability — Bizarre conduct — Involvement of children — Harm
greater because of nature of conduct.

R v Whitby (2010) .......................................................................................... 11.139

Criminal liability — Charge of driving with above prescribed concentration of
alcohol in blood — Defence of honest and reasonable mistake — Whether
available to charge — Possibility of defence being made out — Onus of
negativing defence than on prosecution.

Appeal of Mendolicchiu (2008) ....................................................................... 7.304

Criminal liability — Charge of malicious infliction of grievous bodily harm on
baby — Baby injured during attack on father — Existence of baby not known to
attackers — Common law doctrine of general or transferred malice — Whether
applicable to charge — Meaning of “maliciously” — Crimes Act 1900 (NSW),
ss 5, 35.

R v McKenna; R v Benischke .......................................................................... 2.100
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32.
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victim’s vulnerability — Victim’s occupation as security guard — Whether
victim thereby vulnerable person — Crimes (Sentencing Procedure) Act 1999
(NSW), ss 21A(5AA), 21A(2)(l).

R v Longworth (2016) ..................................................................................... 23.26

Sentence — Deterrent effect — Factors to be taken into account — Need for
balance of objects of sentencing — Danger of emphasis of general deterrence
effect of sentence — Need for greater flexibility in options available to
sentencing judge — Present need for appropriate reforms — Whether
rehabilitation best protection of community — Forms of punishment alternative
to prison recommendable.

R v Zolfonoon (2015) ..................................................................................... 21.336
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R v Jackson (2016) ........................................................................................ 22.323

Sentence — Drug offences — Relevant considerations — Whether

325INDEX



CRIMINAL LAW — continued

methylamphetamine mid-range drug — Offender’s remorse — Assessment.
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offences can arise — Crimes (Sentencing Procedure) Act 1999 (NSW), ss 10,
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R v Qin (2008) ................................................................................................. 7.108

Sentence — Factors to be taken into account — Relevance of imprisonment
being offender’s first time in custody.

R v B (2016) ................................................................................................... 24.342

Sentence — Factors to be taken into account — Requirement of consideration of
actual circumstances rather than capacity for certain offences to have
consequences unconnected with circumstances of individual case — No warrant
for necessarily giving predominance to one or other objects of sentencing —
General statements suggestive of necessary particular sentencing outcome for
general type of offending — Whether fetter on exercise of sentencing discretion
— Delay between charge and sentence — Whether conducive to reduction in
sentence — Relevant factors.

R v Raines (2017) .......................................................................................... 25.239

Sentence — Factors to be taken into account — Victim’s attitude towards
offender — Extent of court’s duties in sentencing.

R v Perry (2011) .............................................................................................. 13.17

Sentence — Factors to be taken into account — Voluntary surrender of firearms,
parts of weapons and ammunition — Surrender motivated by self-interest —
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principle — Prospect that resultant sentence equivalent to life sentence —
Relevance.

R v Whitby (2010) .......................................................................................... 11.139

Sentence — Sexual offences — Indecent assault on adult — Availability of
service of sentence by means of home detention — Crimes (Sentencing
Procedure) Act 1999 (NSW), ss 61I, 76.

R v Devlin (2015) ............................................................................................ 21.10

Sentence — Sexual offences — Indecent assault on male — Historic offences —
Whether adoption of sentencing approach of former times for present imposition
of sentence appropriate.

R v Pemble (2015) ........................................................................................... 21.76

Sentence — Sexual offences — Long delay between offence and conviction —
Application of sentencing practices at time of offence — Flaw in such practices
of no relevance.

R v Kennedy (2011) ........................................................................................... 14.7

Sentence — Stealing offences — Proceeds of thefts spent on gambling —
Offender addicted to gambling — Whether addiction of itself will result in lesser
sentence — Relevance of addiction to sentencing process — General deterrence
— Extends to deterring persons with an addiction — Drug addiction — Relevant
factors — Crimes Act 1900 (NSW), s 156.

R v Koulouris (2007) ......................................................................................... 6.62

Sentence — Offences against Therapeutic Goods Act 1989 (Cth) — Relevant
factors — General deterrence — Self-regulatory nature of statutory regime —
Requirement of commercial self-control and overriding of profit-making
obligations — Interests of particular creditors — Outweighed by public interest
— Therapeutic Goods Act 1989 (Cth), s 42 — Crimes Act 1914 (Cth), s 16A.

R v Comax-Pharma Pty Ltd (2008) ................................................................ 7.288

Sentence — Victim impact statement — Statutory restriction on contents of such
statement — Statement exceeding such restriction — Admissibility —
Prosecution’s responsibility to ensure valid statement prepared — Crimes
(Sentencing Procedure) Act 1999 (NSW), s 26.

R v Qin (No 2) (2008) ..................................................................................... 7.196

Sentence — Whether charge should be dismissed without a conviction being
recorded — Statutory list of factors to be considered — Trivial nature of offence
one factor — Factors disjunctive and non-exhaustive — Non-trivial offence —
Effect — Imprisonment — Not appropriate where offender acted honestly but
with an unreasonably mistaken belief — Crimes (Sentencing Procedure) Act
1999 (NSW), ss 9, 10(1)(a), 10(3).

R v Jones (2008) .............................................................................................. 6.362

Sentencing — Maliciously inflicting grievous bodily harm — Failure of a person
with parental responsibility to provide care — Vulnerability of victim — No
aggravating element where encompassed in offence itself — Judicial sentencing
statistics — Of little use in cases of child abuse — Crimes Act 1900 (NSW),
ss 35(1)(b), 43A(2) — Crimes (Sentencing Procedure) Act 1999 (NSW), ss 3A,
5, 21A(2)(j), 21A(2)(k), 21A(2)(not 1), 22.

R v Cockburn ....................................................................................................... 4.6

330 INDEX



CRIMINAL LAW — continued

Sentencing — Offender already serving sentence for another offence —
Requirement that sentence be cumulative — Unfortunate but necessary
consequences of requirement.

R v Burrows ....................................................................................................... 4.52

Sentencing — Relevant factors — Functions of a victim impact statement —
Attempted robbery — Circumstance where attempt can qualify for standard
non-parole period of imprisonment — Crimes (Sentencing Procedure) Act 1999
(NSW), Pt 4, Div 1A, Item 11.

R v Drew .......................................................................................................... 5.198

Sexual offences — Offence of sexual intercourse without consent — Evidence of
the accused’s self-induced intoxication at time of commission of alleged offence
— Such evidence not to be taken into account — Crimes Act 1900 (NSW),
ss 428B, 428D.

R v Petersen (2008) ......................................................................................... 6.283

Special pleas — Autrefois acquit — Relevant principles — Facts and elements
of two counts the same — Plea valid — Prior acquittal by jury following judge’s
direction — Sufficient fo found plea — Statutory procedure referable to plea —
Nature of plea not altered — Criminal Procedure Act 1986 (NSW), s 90.

R v Vincent ......................................................................................................... 1.11

Statutory mandated special hearing — Legislative purpose — Application for
stay — Effect of — Grounds for application — Delay prejudicing defence of
mental illness — Loss of ability to prove defence — Loss must be real
likelihood — Mental Health (Criminal Procedure) Act 1990 (NSW), s 19.

R v Cunningham .............................................................................................. 1.101

Traffic offence — Exceed speed limit — Use of speed camera — Approved
speed measuring device — Certificate as to reliability of device — Information
recorded on photograph — Statutory evidentiary presumptions — Not
maintainable if evidence to the contrary — Effect of such evidence on
prosecution’s ability to prove charge — Required strength of contrary evidence
— Road Transport (Safety and Traffic Management) Act 1999 (NSW), ss 46, 47.

R v Baldock ...................................................................................................... 3.328

Victim’s Compensation — Victims Compensation Tribunal — Appeals to
District Court — Whether the District Court has power to deal with an issue of
costs of the original proceedings before the Tribunal — Victims Support and
Rehabilitation Act 1996 (NSW), s 39.

Turner v VCFC (No 2) ...................................................................................... 4.28

Victims compensation — Victims Compensation Tribunal — Appeals to District
Court on questions of law — Circumstances constituting question of law —
Victims Support and Rehabilitation Act 1996 (NSW), s 39, Sch 2, cl 12(1).

Lynch v Victims Compensation Fund Corporation (2012) ............................. 14.42

Victims compensation — When available — Prior award to victim of workers
compensation for injury — Whether claim for victims compensation thereby
precluded — Victims Compensation and Rehabilitation Act 1996 (NSW), s
30(3)(a)(ii).

Saleh v Victims Compensation Fund Corporation (2012) ........................... 15.355

Victims compensation — When available — Victim’s past criminal conduct —
Prevention thereby of award of compensation — Requirement of reasonable,

331INDEX



CRIMINAL LAW — continued

temporal connection of such conduct with victim’s injury — Victims Support
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“hindered by misadventure” — Crimes (Appeal and Review) Act 2001 (NSW),
ss 4, 8(2)(b), 11A, 14, 16A.

Boulghourgian v Ryde City Council (2008) ................................................... 8.314

Appeal from Victims Compensation Tribunal — Appeal on question of law —
Extent of court’s powers.

T v Victims Compensation Fund ....................................................................... 3.31

Appeal to Court of Criminal Appeal — Appeal from interlocutory judgment —
Application for issue of certificate — Relevant factors — Criminal Appeal Act
1912 (NSW), ss 5F(3AA), 5F(3AB).

R v Veitch (No 2) (2012) ............................................................................... 15.152

Appeal to — Statutory appeals — Appeal limited to question with respect to

344 INDEX



DISTRICT COURT — continued

matter of law — Finding related to fact finding process — Not matter of law —
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Yazbeck and Another v Abreu and Others (2010) .......................................... 11.43

Jurisdiction — Statutory mandated special hearing — Abuse of process —
Inherent/implied power to stay hearing or make other orders — Purpose of
exercise of power — Mental Health (Criminal Procedure) Act 1990 (NSW),
s 19.

R v Cunningham .............................................................................................. 1.101

Jurisdiction to hear appeal from Local Court against leniency of sentence — No
conviction ordered for offences — Appeal by CEO of Customs — District Court
lacked jurisdiction — Customs Act 1901 (Cth), s 248 — Crimes (Appeal and
Review) Act 2001 (NSW), s 23.

CEO of Customs v Delacour ............................................................................... 5.1

Jurisdiction — Under Police Regulation (Superannuation) Act 1906 (NSW) —
Conditional on ability of administrator of Police Superannuation Fund to make
decision under such legislation — Application to administrator for decision on
payment of gratuity for operations — No lack of administrator’s jurisdiction —
Whether equivalent jurisdiction in District Court — Police Regulation
(Superannuation) Act 1906 (NSW), ss 12D, 21, 57 — Compensation Court
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requirements — Defence of breach due to “unavoidable cause” — Scope of such
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Smith v New South Wales (2016) .................................................................. 22.148
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amendment futile or untenable — No binding authority to establish amendment
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Keramaniakis v Wagstaff ..................................................................................... 3.1
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R v Holten ........................................................................................................ 4.187
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Case management system — Breaches of case management orders —
Consequences of permitting significant breaches — Costs orders for breaches —
Effect.

Battalgia v Berman .......................................................................................... 1.143

Case management system — History and effectiveness — Need to provide
efficient system — Need for court’s insistence on compliance with Practice Note
33 and relevant Rules — Factor of unfairness to each party and to all other
litigants before the court.

Battalgia v Berman .......................................................................................... 1.143

Change of venue — Application for — Relevant principles — Principles may be
out of date — Relevant factors — Uniform Civil Procedure Rules 2005 (NSW),
Pt 8 r 8.2, Pt 29 r 29.3.

Boland v Dillon .................................................................................................. 4.63

Children’s Court — Procedural fairness — Duty to observe — Refusal to permit
party to cross-examine witnesses — Possibility of different outcome had
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commencement and continuation in District Court appropriate — Relevant
factors — Uniform Civil Procedure Rules 2005 (NSW), r 42.35.

McGlen-McLeod v Galloway (No 2) (2012) ................................................. 13.359

Commencement of proceedings — Parties — Issue whether plaintiff legally
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Xardia v Commissioner of Taxation and Commissioner of NSW
Police; Xardia v Department of Defence (2016) .................................... 22.192
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Taylor v Centennial Newstan Pty Ltd (2008) ................................................... 7.40
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1973 (NSW), s 148.

Stevens v Sullivan ............................................................................................ 1.138
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Andrews v New South Wales ........................................................................... 1.230

Costs — Indemnity costs order — Relevant principles — Losing party’s
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Timothy O’Brien Pty Ltd v Mistral Vision Pty Ltd .......................................... 2.86
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Costs — Orders for costs — Order for immediate assessment of costs — When
order appropriate — Relevant principles — Civil Procedure Act 2005 (NSW), ss
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Another (2016) .......................................................................................... 21.365
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S & R Richards Pty Ltd v Valley Patios & Decks Pty Ltd and
Another (2016) .......................................................................................... 21.365
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Question of law — Jurisdiction to decide — Determinable by court and not costs
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Andrews v New South Wales ........................................................................... 1.230

Course of evidence — Re-opening case — Hearing concluded — Judgment
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Angel v Woolworths Ltd .................................................................................. 1.271
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Motor Accidents Compensation Act 1999 (NSW), s 61(4).

Towell v Schuetrumpe ........................................................................................ 4.41

Criminal charges — Permanent stay of proceedings — Application for —
Exceptional nature of relief sought — Whether prosecution was an abuse of
process — Circumstances did not warrant granting of stay.

R v Amoedo ...................................................................................................... 4.305

Criminal proceedings — Hearing in presence of accused — Accused taken ill
just before delivery of jury verdict — Whether verdict should be delivered —
Relevant factors.

R v Leonard (No 2) (2008) .............................................................................. 7.278
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impediment to proposed tender — Required written notice of proposed tender
given to accused — Wrong provision referred to in notice — No prescribed form
of notice in regulation — Misdescription did not vitiate legality of notice —
Criminal Procedure Act 1986 (NSW), s 306I.

R v G ................................................................................................................ 4.328

Cross-claims — Motions — Application for severance of cross-claim from
primary proceedings — Application for separate hearing of cross-claim —
Relevant factors — Requirement of examination of factual matrix rather than
merely pleadings — Court’s power to remove party — Scope of power —
Uniform Civil Procedure Rules 2005 (NSW), rr 2.1, 6.22, 6.29.

Reece Pty Ltd v Jones & Jones Master Plumbers Pty Ltd (2012) ................ 15.28
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where defendant not prejudiced — Defamation Act 1974 (NSW), s 7A.

Hertzberg v McLeod .......................................................................................... 4.71
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— Whether procedure under s 7A of the Defamation Act 1974 (NSW) should
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compelling circumstances — Whether inability to bring cause of action in New
South Wales a compelling circumstance — Defamation Act 1974 (NSW), s 7A.

Dehsabzi v John Fairfax Publications Pty Ltd (No 2) (2008) ....................... 6.388

Defamation proceedings — Hearing — Application for hearing at same time of
three proceedings by one person against separate parties — Relevant
considerations — Effect on all parties and on court of refusal of order —
Whether grant of order cause of forensic disadvantage to party — Relevant
considerations — Requirement by public of adoption of commonsense solutions
by court to keep legal costs low and to use public resources sensibly — Civil
Procedure Act 2005 (NSW), s 56 — Uniform Civil Procedure Rules 2005
(NSW), r 28.5.

Boikov v Dailymail.com Australia Pty Ltd and Others (2016) .................... 23.112

Default judgment — Setting aside — Whether proof of arguable case always
necessary — Relevant factors — Relevant court rules — Application of rules —
Whether obtainment of default judgment in good faith — Relevant factors —
Uniform Civil Procedure Rules 2005 (NSW), rr 36.15, 36.16.

Josa Constructions Pty Ltd v Amarino Pty Ltd (2016) .................................... 24.1
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Makri v New South Wales (2015) ................................................................. 20.276

Directions — Power to give — Exercise of power — Relevant circumstances —
Civil Procedure Act 2005 (NSW), ss 57(1)(b), 58(a)(iii), 59, 61(2).

Ghosh v Miller and Others (No 3) (2015) ................................................... 20.246

Disability — Disabled plaintiff — Court’s approval of proposed settlement of
proceedings — Settlement monies proposed to be paid out to attorneys under
power and enduring guardians appointed by plaintiff — Jurisdiction of District
Court to make such order — Exercise of jurisdiction — Relevant factors —
Civil Procedure Act 2005 (NSW), ss 76, 77 — Guardianship Act 1987 (NSW),
ss 6, 6J.

Smith v NRMA Insurance Australia Ltd (2008) ............................................... 8.38

Discovery and inspection of documents — Grounds for resisting — Whether
non-admissibility of documents precluded inspection — Legitimate forensic
purpose required to gain discovery — Circumstances constituting such purpose
— Police Act 1990 (NSW), s 170(1) — Civil Procedure Act 2005 (NSW), s 56,
57, 58.

Wilson v New South Wales (2008) .................................................................. 7.181

Discovery and inspection of documents — Production of documents — Notice
to produce to court — Whether wording of Notice objectionable — Relevant
principles — Determination of relevance of documents required for production
— Use of contents of affidavits — Uniform Civil Procedure Rules 2005 (NSW),
Pt 34.
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Management Services Pty Ltd (2017) ...................................................... 24.238

Discovery and service of documents — Grounds for resisting — Service of
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receipt of contents — Tender of document in court under subpoena — Whether
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information — Whether revision of court rules necessary — Civil Procedure Act
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2005 (NSW), s 56 — Uniform Civil Procedure Rules 2005 (NSW), rr 21.6,
31.10.

Louise v Nationwide News Pty Ltd (No 2) (2015) ......................................... 20.98

Discovery — Discovery of documents by plaintiffs after consent orders for
discovery made — Subsequent issue of Notices to Produce documents by
defendants — Whether abuse of process — Proper practice if further documents
sought for inspection following discovery.

EDT Global Pty Ltd and Another v Entire Building Solutions Pty
Ltd and Another (2017) ............................................................................ 24.157

Discovery — Personal injury claims — Unavailability of discovery —
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Murko v Greenfields Narellan Holdings and Another (2015) ........................ 21.27

Dismissal — Abuse of process — Claim for breach of Fair Trading Act 1987
(NSW) — Whether abuse of process — Relevant factors — Application for
default judgment where no entitlement thereto — Whether relevant to
application for dismissal of claim for abuse of court’s process — Uniform Civil
Procedure Rules 2005 (NSW), rr 13.4, 14.28.

Mahommed v Unicomb and Others (2016) .................................................. 22.373

District Court — Costs — Plaintiff’s Offer of Compromise — Application for
costs on a solicitor/client basis — Requirement that formal particulars of claim
be provided at time offer made — In general such particulars are those under Pt
9, r 27 that will be relied on — No such particulars provided — No entitlement
to costs order sought — Bullock order — Relevant principles — District Court
Rules 1973 (NSW), Pt 19A, r 2(2).

Grbac v Shellharbour City Council .................................................................... 2.1

District Court — Stay of proceedings — Application for — Related proceedings
already instituted in another jurisdiction — Delay in hearing of those
proceedings — Relevant factors — Conditional stay granted — District Court
Act 1973 (NSW), s 156.

American Express International Inc v Beck ................................................... 1.277

Estimate of hearing time — Need to ensure estimate is accurate and that hearing
does not exceed estimate — Public interest considerations in litigation
proceeding in timely manner.

Greenwood v Richmond Riparian Management Landcare Inc ...................... 5.254

Evidence — Belief of provision of dishonest evidence by party or witness —
Available remedies — Referral by court of witness or party to Department of
Public Prosecutions — Frequency of occurrence — Frequency of subsequent
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Amor-Smith v Ching (2016) .......................................................................... 22.277

Evidence — Expert opinion — Professional negligence claim — Required
contents of expert report — Necessity for each particular of breach of duty and
damages to be supported — Uniform Civil Procedure Rules 2005 (NSW), r
31.36(1).

Molnar v Kumar (2012) ................................................................................ 14.212
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curriculum vitae and that person’s experience — Scope of requirement.

Barrett v Lets Go Adventures Pty Ltd (2016) ............................................... 23.329
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Evidence — Taking of — Application for presentation of evidence of witnesses
by audio-visual link, telephone or other electronic means — Determination of
application — General principle — Relevant factors — Resistance to application
where plaintiff one of witnesses — Evidence (Audio and Audio Visual Links)
Act 1998 (NSW), s 5B — Evidence Act 1995 (NSW), s 63 — Uniform Civil
Procedure Rules 2005 (NSW), r 31.3.

Rothe v Scott (No 3) (2016) ............................................................................ 23.54

Evidence — Taking of — Post on website — Determination of questions
concerning such post — Need for expert evidence — Difficulties of proof of
electronically stored information — Lack of statutory provisions about means of
such proof — Increasingly difficult problem in future.

Mohareb v Palmer and Another (No 3) (2016) .............................................. 22.41

Extension of time for service of Statement of Claim — Limitation period for
cause of action expired after Statement of Claim filed — Whether proceedings
invalidated — Appropriate approach to exercise of court’s discretion to extend
time — Relevant factors — Civil Procedure Act 2005 (NSW), ss 56, 57, 58, 59,
60, 63 — Uniform Civil Procedure Rules 2005 (NSW) rr 1.12, 6.2(4)(b)(i),
10.20(2)(a), 12.11(c).

Judd v Warwick (2007) .................................................................................... 6.151

Hearing — Adjournment — Discretionary considerations — Absence of party
sued — Notification of that party one week before hearing date — Whether that
party relevantly “absent” — No order by court for service of notification of
hearing date on such party — Whether such order necessary — Civil Procedure
Act 2005 (NSW), ss 56, 57, 58, 59, 60, 61, 62, 66 — Uniform Civil Procedure
Rules 2005 (NSW), r 29.7.

Facer v Wolfe (2013) ..................................................................................... 17.391

Hearing — Evidence — Taking of — Presentation of evidence by party with her
face other than eyes covered — Whether permissible — Relevant factors.

Elzahed and Others v Commonwealth and Another (2016) ........................ 23.199

Hearing — Leave application — Application by plaintiff to reopen case
following conclusion of closing submissions of defendant — Determination of
application — Relevant principle — Relevant factors — Civil Procedure Act
2005 (NSW), s 56.

Corrigan v Coles Supermarkets Australia Ltd (2017) ................................. 24.385

Hearing — Non-appearance by defendant following notification of hearing date
— Continuance of hearing — Appropriateness — Position of judge where
defendant not present at hearing — Uniform Civil Procedure Rules 2005 (NSW),
r 17.7.

Deputy Commissioner of Taxation v Shelton (2017) .................................... 25.112

Hearing — Parties — Use of written submissions — Benefit of standardisation
of such practice.

Petty v Zhao (No 2) (2015) ............................................................................. 20.52

Hearing — Place of — Application for change of venue — Anticipated lengthy
hearing in Wollongong involving expert witnesses resident in Sydney —
Availability now of electronic court facilities — Personal attendance in court of
expert witnesses no longer necessary — Use of concurrent evidence procedure
— Consequential reduction in hearing time — Need for embracement by courts
and practitioners of technological methods of preparation of proceedings and
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presentation of evidence — Relevance of comparative times of hearing in
existing or proposed venues — Civil Procedure Act 2005 (NSW), ss 56-62 —
Uniform Civil Procedure Rules 2005 (NSW), r 8.2(1).

Fraser v Health Care Corporation Pty Ltd (2016) ...................................... 21.368

Hearing — Use of authorised law reports — Provision of such reports to Court
rather than provision of unreported judgments — Benefits of use of authorised
reports.

Hobbs v Fairall and Another (2016) ............................................................ 22.327

Interim preservation — Application for freezing order against party’s funds —
Requirement of “good arguable case” by applicant — Satisfaction of
requirement — Relevant principles — Nature and scope of freezing orders —
Uniform Civil Procedure Rules 2005 (NSW), r 25.14.

S1 by her tutor S2 v T (2013) ......................................................................... 18.21

Interim preservation — Motions — Application for payment from fund for costs
of litigating current proceedings — Relevant principles — Prospect of
applicant’s bankruptcy — Relevance.

Abed v New South Wales and Others (2013) ............................................... 17.219

Interrogatories — Grounds for resisting — Determining whether interrogatories
justifiable — Proper approach — Relevance of quantity and form of
interrogatories — Striking out of interrogatories — Relevant principles — Civil
Procedure Act 2005 (NSW), s 56.

Ivers v New South Wales (2010) ................................................................... 10.164

Judgments and orders — Amending, varying and setting aside — Orders made
in absence of party — Ability of court to exercise power to vary or set aside
such orders of own motion — Uniform Civil Procedure Rules 2005 (NSW),
r 36.16(2)(b).

Remedial Building Services Australia Pty Limited v Pony (NSW)
Pty Ltd and Another (No 2) (2013) ......................................................... 17.107

Judgments and orders — Amending, varying and setting aside — Relevant
circumstances — Uniform Civil Procedure Rules 2005 (NSW), r 36.16(3B).

Ortlipp v Employers Mutual NSW Ltd as agent for the Workers
Compensation Nominal Insurer (No 4) (2014) ....................................... 19.140

Judgments and orders — Amendment of reasons for delivered decision —
Consumer Trader and Tenancy Tribunal — Statutory jurisdiction to amend
reasons for decision after decision delivered — Scope of jurisdiction — Whether
tribunal had power to make new and substantive findings to those set out in
reasons for decision — Consumer, Trader and Tenancy Tribunal Act 2001
(NSW), s 50.

Ung v Ng (2009) .............................................................................................. 8.389

Judgments and orders — Application to amend — Action against two
defendants — Separate liabilities — One joint judgment rather than two separate
judgments entered — Potential flaw if bankruptcy proceedings took place —
Entry of separate judgments against each defendant involved no exercise of
discretion — Jurisdiction to amend — Scope of jurisdiction — Uniform Civil
Procedure Rules 2005 (NSW), r 36.17.

Lucas and Another v Montgomery and Another (2008) ................................ 7.295

Judgments and orders — Default judgment — Application for such judgment on
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first or second return date — Inappropriateness of such practice in defamation
proceedings.

Gomez v Olsen (2014) ................................................................................... 19.152

Judgments and orders — Default judgment — Default in filing of defence —
Application to set aside judgment — Whether fairly arguable defence —
Assertion of inability to ascertain if goods delivered — Insufficient for raising of
prima facie defence.

Ringwood & Ply Pty Ltd v Conform Australia Pty Ltd (2014) ....................... 20.1

Judgments and orders — Enforcement — Non-publication order of parties’
names — Whether determination of existence and elements of tort of breach of
privacy appropriate in application for summary dismissal.

X v AB Commission and Others (2016) ....................................................... 22.260

Judgments and orders — Judgment for want of evidence — Whether procedure
applicable for one of several causes of action in proceedings — Relevant factors
— Whether grant of such judgment mandatory — Relevance of plaintiff’s credit
— Need to take plaintiff’s evidence at its highest — Limitations — Uniform
Civil Procedure Rules 2005 (NSW), rr 29.9, 29.10.

Wessell v New South Wales (2017) ............................................................... 25.334

Judgments and orders — Reasons for judgment — General obligation to set out
submissions of parties — Circumstances when appropriate not to do so.

Rothe v Scott (No 5) (2016) .......................................................................... 23.240

Judgments and orders — Setting aside — Application — Source of power —
Power exercisable where irregularity of process — Alleged error in correctness
of decision and not irregularity of process — Power exercisable where court
under misapprehension — Whether existence of such misapprehension —
Relevant factors — Breach by applicant of statutory obligations — Effect —
Lacuna in applicant’s evidence — Effect — Forensic advantage to applicant —
Effect — Civil Procedure Act 2005 (NSW), ss 56(1), 56(2), 98 — Uniform Civil
Procedure Rules 2005 (NSW), Pt 42, rr 36.15, 36.16.

Abbott v Klein (No 3) (2015) ........................................................................ 20.199

Judgments and orders — Setting aside — Application — Whether orders made
in good faith — Application not to be used simply to revisit orders made —
Whether orders made in absence of party — Relevant factors — Uniform Civil
Procedure Rules 2005 (NSW), rr 36.15(1), 36.16(2)(b).

Kostov v Zhang; Kostov v Fairfax Media Publications Pty Ltd
(No 2) (2017) ............................................................................................ 24.140

Judgments and orders — Setting aside — Court’s jurisdiction — Whether
enlivenment of jurisdiction where professional negligence by party’s counsel or
judicial error — Uniform Civil Procedure Rules 2005 (NSW), r 36.15(1).

Ghosh v TCN Channel Nine Pty Ltd and Others (No 2); Ghosh v
Ninemsn Pty Ltd and Others (No 5) (2014) .............................................. 19.94

Judgments and orders — Statutory requirement for just, quick and fair resolution
of litigation — Effect on delivery of judgments — Civil Procedure Act 2005
(NSW).

Strangas and Son Building Contractors Pty Ltd v Lim (2012) ................... 14.222

Judgments or orders — Interlocutory orders — Medical examinations —
Application for imposition of certain limitations on such examinations —

397INDEX



PRACTICE — continued

Whether jurisdiction for such imposition — Examinee’s responses — Effects —
Order for support person for examinee — Whether order appropriate —
Relevant factors — Uniform Civil Procedure Rules 2005 (NSW), rr 23.4, 23.5,
23.9.

Parker v The Council of Barker College and Another (2015) ...................... 21.87

Jurisdiction — Cause of action arising in New South Wales — Claim pursuant to
Travel Agents Act 1986 (NSW) — Claim arises not through act or omission of
travel agent but through compensation being paid — Amendment to
jurisdictional provision — Amendment retrospective — District Court Act 1973
(NSW), s 47(1).

King and Others v Kehl ..................................................................................... 1.95

Jurisdiction — Jurisdiction of District Court — Appointment of tutor for
plaintiff with cognitive impairment due to brain damage — Statutory definition
of legal incapacity — Whether definition exclusive — Court’s lack of “parens
patriae” jurisdiction — Source of power to make appointment — Benefits of
order — Civil Procedure Act 2005 (NSW), ss 3(1), 58.

Gergis v Ware (2010) ..................................................................................... 10.156

Jurisdiction — Medical examinations — Whether existence of procedure for
ordering plaintiff to attend medical examination for purpose of obtaining
evidence for an application for inclusion in scheme under Motor Accidents
(Lifetime Care and Support) Act 2006 (NSW) — Uniform Civil Procedure Rules
2005 (NSW), r 23.4.

Adilzada v The Nominal Defendant (2016) .................................................... 22.54

Jurisdiction — Statutory power in respect of non-publication orders — Exercise
of power — Relevant factors — Court Suppression and Non-Publication Orders
Act 2010 (NSW), s 8(1)(e).

Ghosh v TCN Channel Nine Pty Ltd and Others (No 2); Ghosh v
Ninemsn Pty Ltd and Others (No 5) (2014) .............................................. 19.94

Jurisdiction — Stay of proceedings — Exercise of jurisdiction — Relevant
factors — Uniform Civil Procedure Rules 2005 (NSW), r 23.9.

Parker v The Council of Barker College and Another (2015) ...................... 21.87

Leave to commence proceedings — Application for — Relevant factors —
Potential defendant — No right of appearance — Felons (Civil Proceedings) Act
1981 (NSW), s 4.

Wheeler v Police Service (NSW) ..................................................................... 1.283

Mediation — Power to order when appropriate — Free mediation services of
District Court — Repeat requests for procedure — Burden on court.

Freeburn v The Cake Decorators Association of NSW Inc and
Others (No 2) (2014) ................................................................................ 19.232

Medical examinations — Discretionary power of court to order plaintiff to
undergo such examinations — Refusal to exercise power — Relevant principles
— Whether nerve conduction test or neuropsychological testing medical
examination or medical procedure — Uniform Civil Procedure Rules 2005
(NSW), r 23.4 — Motor Accidents Compensation Act 1999 (NSW), s 86(1).

Brewster v El-Sayed (2013) ........................................................................... 17.115

Medical examinations — Purpose of examination to test veracity of examinee —
Application for court order for party to attend such examination — Power to
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order medical examination not to be used for such examination — Whether
evidence of results of such testing inadmissible — Certification of medical
specialists for workers compensation purposes — Relevance to proceedings
under the Police Regulation (Superannuation) Act 1906 (NSW) — Evidence Act
1995 (NSW), ss 102, 103 — Uniform Civil Procedure Rules 2005 (NSW), Pt 23,
Div 1.

Vincent v SAS Trustee Corporation (2016) ................................................... 22.106

Medical report — Admissibility — In possession of one party although not
served by other party — Rule in relation to procedure for admission of expert
reports — Express service required — Uniform Civil Procedure Rules 2005
(NSW), rr 35.17, 35.18(1)(c).

Layland v Foster .............................................................................................. 3.381

Order for judgment — Deemed admission of liability — Evidence of waiver of
statutory procedural requirement — Admission of liability of defendant —
Precludes reliance on plaintiff’s breach of procedural requirement — District
Court Rules 1973 (NSW), Pt 11, rr 1(1), 1(2).

Boardman v Brighton Und Refern Plaster Pty Ltd ........................................ 2.254

Orders — Non-publication orders — No difference in application in civil and
criminal proceedings — Circumstances when appropriate to make order for
party’s legal representatives or for potential witnesses — Futility in making of
order — Relevance — Exercise of discretionary power to make order —
Application for dismissal or permanent stay of plaintiff’s proceedings —
Relevant factors — Civil Procedure Act 2005 (NSW), s 72 — Uniform Civil
Procedure Rules 2005 (NSW), r 12.7.

“A” by his tutor “S” v State of New South Wales (2011) ........................... 13.113

Originating process — Contents — Need for redrafting of “How to respond”
notification.

Gomez v Olsen (2014) ................................................................................... 19.152

Parties — Application by felon for leave to institute proceedings against
company for alleged defamation — Refusal of application — Company’s
application for costs — Whether company’s classification as “party” appropriate
— Relevant factors — Whether costs order in favour of putative defendant
proper.

Farrow v Nationwide News Pty Ltd (No 2) (2017) ...................................... 24.177

Parties — Joinder — Application by defendant to join director of a corporate
party in liquidation — Order sought that director pay costs awarded to
successful defendant against company — Statutory jurisdiction to make order —
Circumstances when appropriate to make order — Civil Procedure Act 2005
(NSW), s 98 — Uniform Civil Procedure Rules 2005 (NSW), r 42.3(2)(c).

Augment Communications Pty Ltd (in liq) v Sedgwick (2008) ...................... 8.126

Parties — Joinder of — Application for — Court’s discretionary power to order
joinder — Exercise of discretion — Relevant factors — Uniform Civil
Procedure Rules 2005 (NSW), r 6.24(1).

New South Wales v Hamod (2008) ................................................................. 8.152

Parties — Joinder of party — Application for — Essential requirement of
service of proposed pleading against such party prior to hearing of application
— Civil Procedure Act 2005 (NSW), s 56.
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Sydney Anglican Schools Corporation t/as Roseville College v
Mears and Another (2015) ....................................................................... 21.313

Parties — Joinder of party — Dispute between owner of motor vehicle and third
party insurer — Statutory procedure to allow insurer to be joined as third party
to proceedings between injured person and owner — Jurisdiction to impose
condition on joinder — Motor Accident Compensation Act 1999 (NSW), ss 79,
83.

Carters v New South Wales (2009) ................................................................. 10.90

Parties — Representation — Application by plaintiff’s solicitors for leave to file
Notice of Ceasing to Act — Discretionary considerations — Uniform Civil
Procedure Rules 2005 (NSW), r 7.29.

Cha v Oh (No 13) (2009) .................................................................................. 9.67

Parties — Representation — By unqualified persons — Court’s lack of power in
respect of grant of permission to representative of accused person by other than
Australian legal practitioners — Whether representation by McKenzie friend
permissible — Criminal Procedure Act 1986 (NSW), ss 28, 36.

Klewer v The Queen (2016) .......................................................................... 23.104

Parties — Representation by vexatious litigant — Whether application for such
leave permissible — Vexatious Proceedings Act 2008 (NSW), ss 4, 5(1)(d), 5(2),
13(1).

Klewer v The Queen (2016) .......................................................................... 23.104

Parties — Representation — Self-represented litigant — Assistance by court to
such litigant — Degree of assistance.

Ghosh v Ninemsn Pty Ltd and Others (No 2) (2013) .................................. 17.358

Parties — Representation — Self-represented party — Entitlement to assistance
by court — Extent of such assistance.

Mohareb v Palmer (2015) ................................................................................. 23.1

Parties — Separate representation — Appointment by third party insurer of
motor vehicle of separate legal representation for two defendants in proceedings
brought against each defendant by the other as plaintiff — Whether any right to
exclude or limit insurer’s right to do so — Consequence of exercise of such
alleged right — Motor Accidents Compensation Act 1999 (NSW), ss 77, 78, 79,
88, 119.

Casey v Hart (2016) ...................................................................................... 24.203

Party’s wish to defend proceedings as to damages only — Lack of procedure to
file defence putting plaintiff on notice as to case on damages defendant seeks to
raise.

Martin v Bruce (2007) ..................................................................................... 6.157

Pleading of inconsistent alternative contracts with different defendants —
Admission of claim against one defendant by all defendants sued — No
admission that such defendant owed money — Plaintiff can pursue claim against
all defendants until judgment.

Blackmore Design Group Pty Ltd v Mudge ...................................................... 4.30

Pleadings — Admissions — Whether pleading amount claimed “inaccurate”
comprised defence — Court’s discretionary power to give judgment following
admissions by defendant — Exercise of power — Relevant principles — Civil
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Procedure Act 2005 (NSW), ss 56-62 — Uniform Civil Procedure Rules 2005
(NSW), r 17.7.

Deputy Commissioner of Taxation v Shelton (2017) .................................... 25.112

Pleadings — Contents — Sufficiency — Whether Amended Statement of Claim
embarrassing and vexatious — Relevant factors — Uniform Civil Procedure Act
2005 (NSW), s 56 — Uniform Civil Procedure Rules 2005 (NSW), rr 14.7, 14.8.

Managed Growth Solutions Pty Limited v L H Williams Pty Limited
(2012) ........................................................................................................ 14.237

Pleadings — Defence — Striking out parts of defence — Relevant principles —
Whether plea of estoppel preferable — Need or perceived need to obtain further
evidence — Whether causative of prejudice and delay — Relevant
circumstances.

Rook v New South Wales (2014) ................................................................... 19.329

Pleadings — Defence — Striking out — Relevant grounds — Uniform Civil
Procedure Rules 2005 (NSW), rr 12.7, 13.4, 14.28, 29.7.

Benn v Weber Bros Circus and Logistics Pty Ltd (2017) ............................ 25.188

Pleadings — Defences — Failure to plead reliance on issue raised by s 5O of
Civil Liability Act 2002 (NSW) — Defence provided by section — Statutory
requirement to plead — Medical reports concerning issue disallowed — Grant of
leave to raise defence inappropriate — Whether reports relevant and admissible
— Civil Liability Act 2002 (NSW), s 5O — Uniform Civil Procedure Rules
2005 (NSW), r 14.14.

MD v Sydney South West Area Health Service (2009) .................................. 8.232

Pleadings — Defences — Striking out — Circumstances when such remedy not
appropriate.

Hennessey v Architectus Group Holdings Pty Ltd (2010) ........................... 10.200

Pleadings — Filing — Payment of filing fee with subsequently dishonoured
cheque — Effect — Uniform Civil Procedure Rules 2005 (NSW), r 4.10(5).

Time for Monkeys Enterprises Pty Ltd v Southern Cross Austereo
Pty Ltd and Another (2015) ..................................................................... 19.402

Pleadings — Matter likely to take party by surprise — Obligation to give notice
— Obligation applicable to pure matter of law — Whether “flagging” equal to
pleading — Pro bono lawyers — No separate set of standards for such lawyers.

Deputy Commissioner of Taxation v Liu (2012) ............................................ 15.57

Pleadings — Matter likely to take party by surprise — Whether unacceptable
ambush — Relevant factors — Pleading material facts — Reliance on statutory
provision — Whether reference to provision necessary — Relevant circum-
stances.

Foley & Bear Pty Ltd v Boral Ltd (2015) ...................................................... 21.13

Pleadings — No reasonable cause of action disclosed — Amendment cannot
cure defect — Statement of Claim may be struck out — More appropriate to
strike out proceedings — District Court Rules 1973 (NSW), Pt 9, r 17, Pt 11A,
r 3.

Van Luin v KLM Airlines (trading as KLM Royal Dutch Airlines) ................. 1.25

Pleadings — Particularity — Tort of conspiracy — Requirement of full and
detailed pleading and particularisation — Pleading in general terms insufficient
— Whether deficiency in pleadings curable by evidence.
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Scicluna v Royal Motor Yacht Club Port Hacking and Others
(2014) ........................................................................................................ 18.316

Pleadings — Statutory limitation to instituting claim for damages against
employer — Procedural condition precedent imposed — Inapplicable in certain
situations — Plaintiff need not plead such matters unless defendant pleads
statutory limitation — Relevant pleading practice — District Court Rules 1973
(NSW), Pt 9, rr 7 and 9.

Hu v Northern Sydney Area Health Service ..................................................... 1.19

Powers — Rules of court — Power to dispense with rules — Scope of power —
Civil Procedure Act 2005 (NSW), s 14.

Kemble v Gate Gourmet Services Pty Ltd (No 2) (2012) ............................ 14.340

Powers — To receive further evidence — Application to rely on affidavit served
out of time set by court’s directions — Application made and affidavit served
during course of hearing — Application of statutory case management
provisions — Proper approach — Applicant’s case enlarged by affidavit —
Balance to be struck between competing needs of parties — Relevant factors —
Failure to comply with court’s Rules — Effect on application — Difference
between “trial by ambush” and “trial tactics” — Civil Procedure Act 2005
(NSW), ss 56, 60, 61, 66.

Canturi Corporation Pty Ltd v Gagner Pty Ltd (2008) ................................... 8.17

Preliminary discovery — Discretionary matters — Whether proposed action
within definition of “civil dispute” — Potential for adverse publicity by
disclosure of documents — Limited potential for such publicity — Civil
Procedure Act 2005 (NSW), ss 3(1), 18A — Uniform Civil Procedure Rules
2005 (NSW), rr 5.3, 5.4.

Bain v Bambit and Australian Health Practitioner Regulation
Agency (2012) ............................................................................................. 15.41

Preliminary discovery — Requirement for court’s satisfaction as to specified
matters — Relevant principles — Claim for “Declaration of Right” — No such
cause of action — Uniform Civil Procedure Rules 2005 (NSW), r 5.3.

Hewit v Galletta (2017) ................................................................................. 25.120

Procedure under various Acts — Felons (Civil Proceedings) Act 1981 (NSW) —
Application by felon for leave to institute defamation action — Exercise of
court’s discretionary power to grant such leave — Relevant principles — Means
of redress for false accusations available to felons apart from actions for
defamation — Concept of proportionality of costs — Application of concept to
defamation action by felon — Grant of leave to defendant to appear on
application — Relevant practice — Need for information about charge against
and sentence of felon — Felons (Civil Proceedings) Act 1981 (NSW), ss 4, 7 —
Civil Procedure Act 2005 (NSW), s 60.

Farrow v Nationwide News Pty Ltd (2017) .................................................. 24.163

Procedure under various Acts — Scope and exercise of powers of court —
Proceedings for apprehended violence order — Not criminal proceedings —
Defendant’s fitness to plead not relevant — Defendant’s cognitive impairment
— Propriety of making order sought — Relevant circumstances — Crimes
(Domestic and Personal Violence) Act 2007 (NSW), ss 14, 16, 17, 30, 35, 76,
77.

Farthing v Phipps (2010) .............................................................................. 12.158
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Production of documents — Criminal proceedings — Release of exhibited
documents to Crown for forwarding to Commissioner of Police — Crown’s
undertaking to produce documents if required — Destruction of documents
pursuant to practice or protocol of Commissioner — Court’s lack of knowledge
of such practice or protocol — Release of documents to Crown matter of
concern in light of Commissioner’s practice or protocol — Reason for concern
— Suggestion for alternative to release of documents to Crown — Crimes
(Sentencing Procedure) Act 1999 (NSW), s 23.

R v RK (2017) ................................................................................................ 24.353

Referee’s report — Whether court should adopt report — Relevant principles —
Report challenged on point not considered by referee because not raised in
reference — Not in interests of justice to permit such practice.

Blackmore Design Group Pty Ltd v Mudge ...................................................... 4.30

Reference by court — Powers of court — Power to adopt, reject or vary —
Exercise of power — Relevant principles — Exercise of discretion to adopt
report — Relevant factors — Uniform Civil Procedure Rules 2005 (NSW),
Pt 20.24.

Childs and Another v Bassett (t/as Bassett Built Constructions)
(2016) ........................................................................................................ 23.294

Reference by court — Reference to appropriate investigating authority —
Relevant circumstances — Nature of referral — Basis of such referral — Scope
of referral — Need for greater legislative clarity concerning nature of referral
procedures.

Mohareb v Palmer and Another (No 4) (2017) .............................................. 25.60

Reference by court to Referee — District Court’s power to review Referee’s
report — Relevant principles — Ground for report’s rejection — Argument on
ground not put to Referee — Inappropriate to consider ground — District Court
Rules 1973 (NSW), Pt 28B, r 12.

Peter Breese and Associates Pty Ltd v CCI Holdings Ltd ............................. 1.187

Separate determination of questions — When appropriate — Relevant factors —
Civil Procedure Act 2005 (NSW), s 56 — Uniform Civil Procedure Rules 2005
(NSW), rr 28.2, 28.4.

Cape Byron Power I Pty Ltd v Tenova SEMF Pty Ltd (2015) ...................... 23.13

Service — Confirmation of service — By appearance in court.

Rich v The Queen (2015) .............................................................................. 20.153

Service — Experts’ reports — Service by facsimile transmission of report
containing material colour photographs — Photographs not properly reproduced
— Whether service adequate — Grant of leave for admission of expert report
not served in compliance with court’s order — Leave granted if exceptional
circumstances — Relevant factors — Time of year at which service of report
ordered to occur — Uniform Civil Procedure Rules 2005 (NSW), r 31.28.

Jelic v Bader (No 2) (2010) .............................................................................. 11.1

Service — Service out of jurisdiction — Substituted service — Service by email
and Facebook — Uniform Civil Procedure Rules 2005 (NSW), r 10.14.

Mothership Music Pty Ltd v Ayre and Another (2012) ................................ 14.118

Service — Statement of claim — Extension of time for service — Relevant
principles — Application for discharge of order for extension of time —
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Relevant factors — Uniform Civil Procedure Rules 2005 (NSW), r 12.11(1)(b),
12.11(1)(e).

Alex v Australian Broadcasting Corporation and Another (2015) .............. 20.179

Service — Time for service of expert report — Extension of time — Application
for — Whether proof of exceptional circumstances — Exercise of discretion to
grant extension of time — Relevant matters — Absence of satisfactory
explanation for delay in service of report — Amelioration of effect of absence —
Purpose of rule allowing for late service — Uniform Civil Procedure Rules 2005
(NSW), r 31.28.

Byers v Frith and Others (2016) ................................................................... 23.159

Statement of claim — Striking out — Ground of lack of compliance with
pleading rules — Extreme step — Preferable course — Cost consequences —
Whether order for indemnity costs assessable forthwith appropriate — Relevant
circumstances.

Elliott v Tomkins (No 2) (2014) .................................................................... 18.257

Statutory mandated special hearing — Application for stay — Procedure to
adopt in relation to Attorney-General — Mental Health (Criminal Procedure) Act
1990 (NSW), s 19.

R v Cunningham .............................................................................................. 1.101

Statutory procedure to convert certificate of adjudication into judgment debt —
Statutory entitlement to commence proceedings to set aside judgment — Such
proceedings may be commenced by notice of motion — Meaning of
“commences proceedings to have the judgment set aside” — Building and
Construction Industry Security of Payment Act 1999 (NSW), ss 5, 24, 25 —
District Court Rules 1973 (NSW), Pt 31, r 12A.

Parisi Homes Pty Ltd v Plus 55 Village Management Pty Ltd ....................... 3.43

Stay of proceedings — Civil proceedings — Appeal against refusal of grant of
legal aid — Statutory stay of proceedings for which aid sought unless “special
circumstances” — Whether special circumstances — Relevant factors — Legal
Aid Commission Act 1979 (NSW), s 57 — Practice Note DC (Civil) No 5.

A v Department of Family and Community Services and Others (No
2) (2015) ................................................................................................... 20.358

Stay of proceedings — Civil proceedings — Concurrent criminal proceedings —
Persons charged not parties to civil proceedings — Whether stay appropriate —
Relevant principles.

McMaster v New South Wales (2012) ........................................................... 14.367

Stay of proceedings — Civil proceedings — Statutory entitlement to stay of
proceedings of judgment creditor following successful adjudication proceedings
in a building dispute — Whether statutory entitlement applicable — Relevant
factors — Building and Construction Industry Security of Payment Act 1999
(NSW), ss 25(1), 25(4), 32.

Render Design (Australia) Pty Ltd v Sky Stand Plastering Pty Ltd
(2014) ........................................................................................................ 20.220

Stay of proceedings — Costs — Non-payment by plaintiff of costs of
preliminary discovery proceedings — Whether ground for stay of later action
against person to whom costs payable — Whether such costs interlocutory costs
— Impecuniosity of plaintiff — Effect — Exercise of power to order stay —
Relevant factors — Lack of relevant rule — Civil Procedure Act 2005 (NSW),
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s 5 — Uniform Civil Procedure Rules 2005 (NSW), Pts 5, 12, rr 5.3, 42.7.

Fatima v Mount Pritchard & Community Club Limited (2011) .................. 12.199

Stay of proceedings — Effect on application for transfer of cross-claim from
Local Court to District Court — Civil Procedure Act 2005 (NSW), s 140(2).

Dueeasy Pty Ltd and Another v Devlin and Another (2014) ......................... 20.13

Stay of proceedings — In interests of justice — Dispute over oral contractual
terms — Whether place where work under contract to be undertaken then
determinative — Whether another court having jurisdiction more appropriate to
determine matter than court where proceedings were commenced — Relevant
factors — Relevance of costs of proceedings in another court — Relevance of
size of claim — Whether statutory requirement that only one court appropriate
— Discretionary determination as to stay — Whether court where proceedings
commenced of relevance — Relevance of encouragement by court of cheap,
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