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Corporations Act 2001 (Cth) — continued
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Crowd-sourced equity funding
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analysis, 652-653
protection, 643
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analysis, 652, 654
protection, 640—-641
legislative framework, 629-630
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overview, 628-630
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FMA (NZ) commentary, 111
regulation, 112—113, 119

Damages
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Digital currencies see Cryptocurrencies

Director
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overview, 542
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of, 143-144
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shareholder primacy, stakeholder model and
CSR and, 127-129
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72,124, 132133, 144, 145, 149,
245-246
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third parties and, 25-26

Employee entitlements
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cost to taxpayer, 539-540
government responses to, 536537, 549,
550-551
offences under Corporations Act 2001
(Cth), 540-541
phoenix activity, 538-539, 548
“sharp corporate practice” of, 537, 539,
540, 546
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contribution orders, 547

Corporations Amendment (Strengthening
Protections for Employee
Entitlements) Bill 2017 (Cth), 537,
538, 546548, 551

deeds of cross guarantee, 550

Fair Work Amendment (Protecting
Vulnerable Workers) Act 2017
(Cth), aim and operation of,
544-546

misuse of corporate form and, labour-related
deterrence measures, 550

piercing corporate veil to obtain see
Corporate veil

Treasury Laws Amendment (Combating
1llegal Phoenixing) Bill 2018 (Cth),
538, 548-549, 551
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additional tests, 426429

agency costs, 408

ASX Council’s Principles of Good
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Practice Recommendation, 405,
414,433

audit committee, impact of, 404, 405, 407,
409, 410, 415-416, 424, 426,
431-432

benefits, 406407, 412413

board of directors, impact of, 405, 407, 409,
415, 424, 426, 431
CEQ, influence of, 404, 405, 409, 410, 415,
424, 425,426,431, 432
components, 408
corporate governance, effect of, 405-406,
414-416, 424-426, 431-432
data and research models, 413-414
descriptive statistics
correlation matrix and, 419-423
ERM across different industries and years,
418-419
determinants of adoption, 405, 407, 416418
hypotheses development
audit committee characteristics, 410411
board characteristics, 409-410
CEO characteristics, 411-412
firm performance, 412-413
“Irrelevance Theorem”, 406
limitations of study, 432—433
literature review, 406—407
overview, 404-406
profitability and performance, 405
purpose, 404
results
additional tests, 426429
corporate governance, compliance and,
424-426
future firm performance, 429431, 432
“silo-based” approach, criticism of, 404, 406
theoretical framework, 407—409
agency theory, 408, 409, 431
institutional theory, 407—408
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benefits of, 406, 408—409
variables
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corporate governance, 414415
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415416
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financial leverage, 417
firm growth and volatility, 417
firm size, 416
future ROA and ERM, 418
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205
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post-GFC, 15-16
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criticism, 380-381
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NZ framework, 390, 395-396
debates, 390-391
regulatory approach, 391
Companies Act 1993, 392-393
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Guidelines, 394-395
NZX Listing Rules and NZX Corporate
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politics, 395
Productivity Commission report, 386, 395
regulatory requirements in Australia, 385—
387,395
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termination payments, 387
theoretical framework
agency theory, 381-382
optimal contracting and managerial power
theories, 382383, 402
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civil and political volatility and, 187
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see Parent company liability
human rights abuse and, 189
company human rights policies, 189
Voluntary Principles on Security and
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Fair Entitlements Guarantee (FEG)
corporate abuse, response to, 537
reliance on, 536, 546
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basis, 18, 25
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conflicts of interest and, 286
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limitations, 24-25

negating, 24

principles, 18-20

“profits rule”, 615
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scope, 20
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Financial Action Task Force (FATF)
anti-money laundering/CTF Standards,
monitoring of, 207
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207,208, 215-216, 219, 220
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banning orders and
breaches of standards, consumer
protection and, 319-322, 327-330
unlicensed provision of advice, 322-324
Professional Standards
Amendments, 309-310
impact and scope for reform, 337-338

Financial market
definition, 115
ICO trading, 115
manipulation, banning orders and, 315-316,
332-334
regulation, crucial element of, 233
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commencement, 294, 297
commentary
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Financial Markets Authority (FMA)
(NZ) — continued
Corporate Governance Handbook, 394
overview, 297-298

Financial product
“advice”, definition, 15
life insurance see Life insurance
PDS regime, 156157

Financial service
breaches of law, banning orders and,
324-326
definition, 154, 156
life insurance claims handling, 155-156

Financial services licensing
AFS licence see Australian Financial
Services Licence (AFSL)
life insurance, 154156

FinTech see also Crowd-sourced

equity funding (CSF);
Cryptocurrencies; Initial coin
offering (ICO)

Backing Australian Fintech strategy, 111

definition, 457

distributed ledger technology (DLT), 111

FMA (NZ) commentary, 111

Hong Kong, in see Hong Kong

I0OSCO definition, 111

MSME fundraising and, in Hong Kong, 457,
459460

Peer-to-Peer lending (P2PL), 111, 456, 457,
458-459

“regulatory sandbox’ approach, 111

Foss v Harbottle rule
derivative actions and, 374

France
FinTech fundraising, 456
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Fair Work Amendment (Protecting
Vulnerable Workers) Act 2017
(Cth), aim and operation of,
544-546
labour exploitation, 536, 540
“responsible franchisor entity”, 545

Fraud
persons convicted of, banning orders to
protect consumers from, 326327

FTSE 100

business objectives, 105
location of statement, 101
prioritising shareholders, 105-106, 110
shareholder interests, 106107

overview, 99

S&P/ASX 100 and NYSE 100 compared,

108-110

G20 Financial Stability Board Taskforce
on Climate-related Financial
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corporate climate and carbon risk reporting,

recommendations on, 222, 232,
233, 240, 244

impact of adoption, 241-242

misunderstanding climate change risk,
consequences of, 230

voluntary reporting standards, 222, 232,
233, 241

Global financial crisis (GFC)
Australian banks, legacy for, 602
causes, 404, 436
CDOs, 434, 442, 443, 445, 446
CRAs and, 6, 434, 436-438
EU post-GFC, 15-16
misleading and deceptive conduct actions
see Misleading and deceptive
conduct
US post-GFC, 14-15
US pre-GFC, 13-14
cultural failings, 602
risk management, lessons for, 418
RMBS, 434, 437, 442, 443, 445, 446, 447

Hammond Review
mutual entities, recommendations regarding,
552, 553-554, 555, 561, 562, 564,
567, 568
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definition, 545
Fair Work Amendment (Protecting
Vulnerable Workers) Act 2017
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Hong Kong
connected party transactions, 661
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455-456
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and Recommendations, 134
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corporate accountability, 186
corporate governance and, 144
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140-142
community expectations, impact of,
136-137
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directors’ obligations, 126, 144—145
enforcement, 144—148
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litigation funders and class actions, 147-148
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offshore operations and supply chains, abuse
and, 124, 148-149
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125-126
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CSR and, 130, 135
law reform, 126
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Rana Plaza clothing factory fire, 124—-125
parent companies, liability of see Parent
company liability
shareholder actions, 146147
UNHRC Guiding Principles, 125, 188—189
Voluntary Principles on Security and Human
Rights, 189
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advantages, 113

ASIC guidance, 115
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fundraising provisions, whether
applicable, 116

characterisation, 113—-114, 116

CSF and, 112

definition, 113

digital tokens, 111, 112, 113-115

FMA (NZ) commentary, 111

“ICO Lemons”, 113

MIS, whether, 11, 113, 115, 116-117, 119

offer of shares, whether, 115

Power Ledger, 114

regulation, 119

trading on financial market, 115

Injunctions
breach of directors’ duties, s 1324
Corporations Act 2001 (Cth) and,
126, 145, 148, 370-372
narrow interpretation of s 1324(10),
373-376
standing, 374
damages in lieu, 371
Lord Cairns’ Act provisions, 372-373, 375
mandatory, 372
prohibitive, 372
standing, 372
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aim of prohibition, 49, 59
banning orders, deterrence by, 331-332
compensation claims under ss 1317HA and
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(Cth) and, 48, 50-52
“Anthony Horden principle”, 52
incentives to bring, 5859
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Insider trading — continued
potential claimants, 52-55, 58
quantification, 55-58
reform, 59-60
standing, 54
third party losses, 5455
“tipping” and “trading” prohibitions, 49
disgorgement remedy, 48, 59—60
forfeiture orders under Proceeds of Crime
Act 2002 (Cth), 60
informational advantage, 49
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disclosure, whether required, 54, 57
penalties under Corporations Act 2001
(Cth), 49-50
US, in, 52-54, 57, 59

Insolvency
pooling provisions, 543-544, 546
pre-insolvency advisers, liability of, 549

Insolvent trading
directors, liability of, 541
fundamental assumption, 354
holding companies, liability of, 541
law reform, tensions in, 359
policy objectives and consequences of strict
regime, 354, 357, 359
promotion of managerial diligence, 358
protection of company creditors, 357-358
s 588G Corporations Act 2001 (Cth) regime,
353-354, 357, 359, 361
assessment, 357
conditions of liability, 355
consequences of liability, 355-356
discretionary relief from liability, 356-357
statutory defences, s 588H, 356

safe harbour carve out under Treasury Laws
Amendment (2017 Enterprise
Incentives No 2) Act 2017 (Cth),
353, 354

arguments in support, 358-359

assessment, 364-365

business judgment, accommodating, 359

contractual theory and creditor protection,
354,365

“course of action”, 363

“course of action” “reasonably likely” to
lead to “better outcome”, 363-364

discretionary provisions, inadequacy of,
359-360

elements, 362-363

employees as “involuntary” creditors,
365-366

informal restructuring as viable
alternative, 367-368

preparation for insolvency procedures,
369

recommendations, 368

reform proposals, history of, 360-361

transparency regarding solvency, 368

Treasury Laws Amendment (2017
Enterprise Incentives No 2) Bill
2017 (Cth), 361-362

treatment of creditors and company as “a
whole”, 368

value destruction and “premature”
voluntary administration, 366367

Intangible asset

business combination, from, 489
criteria for recognition, 488—489
definition, 481
goodwill, 483, 485, 487489, 492, 493495
impairment testing, 485, 487, 488, 489
market capitalisation, percentage of, 495
tangible assets and
distribution of, 481482, 486, 492-494
transformation from, 482
valuation, 485, 488, 489-490

Intangible asset reporting

accounting disclosure rules and regulatory
framework, 487490
agency theory, 487
bias, 492, 495-496
disclosure of intellectual property assets
and, previous research on,
483-487
empirical analysis
aims, 483
composition and types of intangibles and
intellectual property, 491495
data and methodology, 490491
IFRS, impact of, 483
internally generated assets, 496
R&D tax incentives and, 492, 494, 495
resource-based theory (RBT), 487
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signalling theory, 487
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duties
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US claims against, 14-15
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139-140
NZ, in, executive remuneration and, 398—
399, 401402
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protections, 643644

Life insurance
advised versus direct sales, 159
claims handling
administrative powers, 162
breach reporting, 162—163
Ch 7 Corporations Act 2001 (Cth) and,
154-160
Code of Practice provisions, 166—167
“consumer”, 151
duty of utmost good faith, 160-163
penalties, 161-162
Commlnsure media coverage, 150
consumer protection regulation, principles
for, 151
financial services licensing, 154—156
Life Insurance Claims Report, 150-151,
167-168
declined and withdrawn claims, 152
dispute data: policy definitions, evidence
and delay, 152—153
findings and recommendations, 154
Life Insurance Code of Practice, 150, 151,
163-165, 168
claims handling process, 166—167

policy design and disclosure, 165-166
PDS regime, 156-160, 168

ASIC guidance, 158

product comparison, 157-158
priority rule, mutual entities and, 564567
Product Intervention Power, 159, 160, 168
public reporting regime, 153—154
standard cover, 158, 159
standard definitions, 159
whistleblower protection, 163

Liquidators
clawback powers, Ponzi scheme and,
175-179

Litigation funders
regulation, 266267, 271, 273-274
exemptions, 267
licensing, 267, 272, 273
reform proposals, 271-272

Litigation funding

class actions and, 265-267
corporate governance role, 147—148
funding commission, 269-270
impact, 263-264

conflicts of interest, 264, 271, 272

criticism, 263, 267

definition, 262

evolution of current law, 264-266

impact, 268

judicial oversight, 269-271, 273

National Credit Code exemption, 266

overview, 262-263

reforms, 271-272

statistics, 268

Lord Cairns’ Act
aim, 372-373
damages, 373, 375

Managed investment scheme (MIS)
definition, 116
digital tokens, 114
ICO, application to, 111, 113, 115, 119
Ch 6D Corporations Act 2001 (Cth),
116-117, 119
non-compliance with laws, banning orders
and, 334-335
NZ rules, 117-118, 119
FMA (NZ) commentary, 118
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Managed investment scheme
(MIS) — continued
public company related party dealings,
financial benefits and, 342, 351-352
ALRC review, 343-344
Australian Securities and Investments
Commission v Avestra Asset
Management Ltd, 342, 347, 351-352
cross-investment, whether “financial
benefit” to related party, 347-348
“financial benefit”, 345, 349, 352
interposed scheme, giving financial
benefit through, 350-351
judicial consideration, 346347
legal title to shares, whether “financial
benefit”, 348-349
Pt 5C.7 Corporations Act 2001 (Cth)
framework, 342, 343-344, 352
prohibited transactions, 344
public company prohibition, adaptation
of, 343-345
“related parties” of non-RE giver, 351
“related party”, 345
scope of provisions, broad intention of,
345
Turnbull review, 344-345
registration requirement, tests for, 117

Managerial power theory
executive remuneration and, 383

Market manipulation
banning orders, case examples
affirmed, 332-334
setting aside, 315-316
complexity of provisions, 315

Mclntosh v Fisk
appeals, 176-177
High Court decision, 176
overview, 175-176
value or valuable consideration, 177-179

Misleading and deceptive conduct
ASIC powers, review of, 452-453
CRAs role in GFC and, 434-436
ABN Amro cases, 448-451, 452, 453
market regulators, implications for,
451-453
States v Moody’s & Standard and Poor’s
proceedings, 438—441

prima facie case, 443-447

US Department of Justice v Moody’s
Corp settlement, 442443

US Department of Justice v Standard
and Poor’s settlement,

441-442

unsolicited offers to purchase shares,

banning orders and, 313-314

Mortgage-backed securities (MBS) see also
Residential-backed mortgage
securities (RMBS)

CRAs and, 10

Multinational corporation
CbCR see Country-by-Country reporting
(CbCR)

Mutual capital instrument (MCI)
overview, 568-569

Mutual entity
compliance dilemma, 554, 556-557
Corporations Act 2001 (Cth), application of,
553, 560-561, 567, 568
definition, 552, 567
current position, 555-558
proposed, 562
reform, 555, 568
democratic governance, 557
demutualisation, 559-560, 567, 568
equity instruments, issue of, 553, 554, 562,
564
examples, 553, 560, 567
financial service reforms, 553-554, 560
Hammond Review recommendations, 552,
553-554, 555, 561, 562, 564, 567,
568
investor-owned company distinguished, 557,
559, 566
legal identity, case for, 560—562
members
“best interests”, directors’ duties and,
562-564
“economic relationship” with, 556, 562
future, interests of, 567
priority, duty of, 564-567
rights, determination of, 558
“mutuality” principle, 558
objective, 552, 558
overview, 552-553
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purpose prioritised over, 567, 568
surplus versus, 558-560
“purpose”’-driven model, 559
surplus versus profit, 558-560, 566
TFI, treatment of, 561
Treasury Laws Amendment (Mutual Entities)
Bill 2018 (Cth), 555
Treasury Laws Amendment (Mutual Entities)
Bill 2019 (Cth) reforms, 568—569
trusts, similarity to, 564
UK, in, 554, 567

Mutual equity instrument (MEI)
proposed amendments, 556, 561, 562

National Greenhouse & Energy Reporting
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reporting requirements, 231-232

Netherlands, the
Dutch Central Bank, corporate culture and,
602-603, 606, 609

New Zealand (NZ)
capital market
comparison with Australia, 396, 400
mandatory continuous disclosure regime, 293
CbCR, 570, 574
revenue authority personnel interviews,
584-545
tax practitioner interviews, 581-583
cryptocurrencies, 111
CSF, 111, 112, 651, 652-653
director pool, 400
executive remuneration
criticism of, 380-381
framework, 390-396
“say-on-pay” laws see “Say-on-pay”
laws
FMA see Financial Markets Authority
(FMA) (NZ)
institutional investors, 398-399
liquidator clawback powers, Ponzi scheme
and, 175-179
MIS rules, 117-118, 119
NZMDT see New Zealand Markets
Disciplinary Tribunal (NZMDT)
NZX see New Zealand Stock Exchange
(NZX)

securities market regulation, 293-294
SME fundraising, 456

New Zealand Markets Disciplinary
Tribunal (NZMDT)
annual report, 299
commencement, 294
continuous disclosure enforcement
ASIC approach compared, 302, 305
considerations, 301-302
Fonterra Co-operative Group case, 292—
293, 295-297, 305-306
monetary sanctions, approach to, 301-302
NZX v BLIS Technologies Ltd, 300,
305-306
NZX v Energy Mad Limited, 299
NZX v Rakon Ltd, 299-300
public censure of Veritas Investments Ltd,
300
public censure sanction, 305, 306
summary of 2011-2017 sanctions, 296
disciplinary action, 299
functions and governance, 294-295, 305
hearings, 295

New Zealand Shareholders Association
(NZSA)
executive remuneration, reporting
framework for, 395
role, 391

New Zealand Stock Exchange (NZX)
executive remuneration, regulation of
NZX Corporate Governance Code,
393-394
NZX Listing Rules, 393

Nominee shareholdings
examples and use, 206

NYSE 100

business objectives, 107
location of statement, 102
prioritising shareholders, 107-108, 110
shareholder interests, 108

overview, 99

S&P/ASX 100 and FTSE 100 compared,

108-110

Optimal contracting theory
executive remuneration and, 382-383, 402
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570, 572-573, 583

CbCR guidance and standards, 570, 572-573,
583
GFC causes, 404

Parent company liability
duty of care, 186, 192
Canada, 186, 192-193, 197-198,
200, 201
common law jurisdictions, 200-201
England, 192-197, 200, 201
formula, 192-193
overcoming obstacles, 201-202
principles, 199
proximity, 192
human rights violations in extractive
industries, 185-187, 191-192,
202-203
Allen Tort Statute (US), 191
civil liability, grounds for, 190-191,
202-203
complicity, risk of, 187
duty of care, subsidiaries’ acts or
omissions and, 186
evasion of responsibility, 186
soft law initiatives, 188—189
Salomon principle, corporate groups and,
190, 202

Paris Agreement on Climate Change

(Paris Agreement) see also
Climate change risk

business practices, challenge to, 240-241

global warming goal, 223, 224

Nationally Determined Contributions, 223,
224,225,241

overview, 222

“ratcheting-up” of commitments, 223-225

Parliamentary Joint Committee on
Corporations and Financial
Services (PJC)
CSR report, 130-131

Pay As You Go (Withholding) (PAYG(W))
tax
losses, 540

piercing corporate veil to obtain, 536

Personal Property Securities Act 2009 (Cth)

(PPSA)

attachment provisions, 530, 532
fixed and floating charges, Pt 9.5, 529
pmsi, 75

advance registration, 78-79

priority 74

s 14(5), refinancing and, 76-77, 79
PPS lease, 75
security interest, 75
set-off and see Set-off

Phoenix activity
administrative orders, 169
cost, 169
creditor-defeating disposition, 548—549
DINs, 172, 174
employment-related debts, avoidance of,
538-539, 548-549
illegal, 170, 538-539, 549, 551
Treasury Laws Amendment (Combating
lllegal Phoenixing) Bill 2018 (Cth),
538, 548-549, 551
legal, 170
legislative response, 537, 548-549
management disqualification and, 169—-170,
174
automatic, scope of, 171
detecting managing while disqualified,
171-172
legislative provisions, 170171
penalties, 173, 174
punishment for managing while
disqualified, 173
overview, 170
proposed reforms, 169, 174

Ponzi scheme
clawback powers of liquidators, 175-179

Product disclosure statement (PDS)
financial products, 156-157

Profit
definition, 558
mutual entities, 558, 566, 567

Proprietary companies
categorisation, 635
CSF and
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Public companies
CSF and
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restriction to, previous justification for, 645
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advance registration, 7879
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75-76, 79
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77,79
refinancing, 74, 79
obligations, 74-75
status, effect on, 7677

Residential-backed mortgage securities
(RMBS) see also Mortgage-
backed securities (MBS)

GFC and, 434, 437, 442, 443, 445, 446, 447

Royal Commission into Misconduct in the

Banking, Superannuation and
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corporate culture, 597, 598

final report, 535

overview, 3—4

regulators, criticism of, 600

terms of reference, 598, 606, 672

S&P/ASX 100
accounting standards, compliance with, 487
business objectives, 102—103
location of statement, 102
prioritising shareholders, 103—104, 110
shareholder interests, 104—105
FTSE 100 and NYSE 100 compared,
108-110
intangible asset reporting see Intangible
asset reporting
overview, 99

Salomon principle
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application to, 190, 202
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benefits, 383, 401
criticism, 383-384, 401
empirical research, 385
international adoption, 385
NZ, in, 380-381, 385, 403
concentrated ownership structure, 398—
399, 403
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third-party voting advisors, 399—400
viability as regulatory tool, 380, 396,
400402
balancing exercise, 401402
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401
overview, 380-381, 402
regulatory response, 396
“two-strikes” rule, 380, 384-385, 386387,
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reactions to and empirical research on,
388-390
UK, in, 380, 381, 384, 397, 398, 402, 403
US, in, 380, 381, 397, 398

Securities

Corporations Act 2001 (Cth) definitions,
115
Ch 6D, 116-117
ss9and 92, 116
cryptocurrency see Cryptocurrencies
Howey test, 114-115
market regulation
Australia and NZ compared, 302
continuous disclosure regime see
Continuous disclosure
MIS see Managed investment scheme
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(pmsi)

Set-off

s 553C Corporations Act 2001 (Cth), 528

(2019) 36 C&SLJ 701

721



Index

Set-off — continued
Hammersley Iron Pty Itd v Forge Group
Power Pty Ltd (in lig), 528-529, 532
overseas authorities, status of, 531-532
PPSA attachment provisions, 530
Pt 9.5 PPSA and, 529-530
s 80(1) PPSA and, 530-531, 532
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actions against directors, 146—147, 371
activism, corporate governance and, 139—
140, 147
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climate change risk litigation, 239-240, 242
executive remuneration
“say-on-pay” laws, 383-386
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of, 343, 351
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interests, 106107
priority, 105-106, 110
NYSE 100
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priority, 107-108, 110
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