Index

Aalborg CSP A/S v Ottoway Engineering Pty Ltd
service of payment claims in, 25-38

Abergeldie Contractors Pty Ltd v Fairfield City
Council
impact of “date of practical completion” on validity
of payment claim, 39-52

Adjudication
commencing, 304
on deeming provision, 144-153
definition of, 298-299
definition of “construction work”, 273-308
dispute a prerequisite for, 304
enforcement of judgments without notice, 53—78
imposition of onus of proof on respondent, 345-357
jurisdictional error, 309-344
on “pay when paid” subcontract, 135-143
procedural fairness and, 405418
requirement to provide reasons, 442-451
review of decisions, 109-134, 300-301
set-offs based on previous unlawful deductions,
309-344
time limits for, 532-548

Aesthetic defects
claims for rectification of, 101

Alternative dispute resolution see Adjudication;
Arbitration; Dispute resolution

Arbitration
early construction law cases, 83
international, application in, 227-248

Australian Building Codes Board
develops performance-based BCA, 372-373

BAA plc
insuring Heathrow Terminal 5, 260, 262

Bank guarantees see Performance bonds

Bell, Matthew
awarded Hudson Prize, 81

Bonds see Performance bonds

Book review
Estoppel by Conduct and Election (Handley),
458-463

Breach of contract
damages for, 92-108
defective work emerging long after, 263-272
single vs multiple breaches, 265-266

technical, claims for rectification, 164—165, 169-170
where no economic loss is sustained, 159—-178

Building and Construction Industry Security of
Payment Act 1999 (NSW)

on “date of practical completion”, 39-52

determining unreasonableness in light of, 345-357

responses to claim that payment claim has been
served, 25-38

whether a judgment can be enforced without giving
notice, 53-78

Building Products Innovation Council
recommendations by, 364-365

Building Provisions
contracting out of, 269-270
function of, 266-267

Buildings
safe design and construction, 362-377

Candour, duty of
on ex parte application, 65-73

Causation inquiry
in insurance law, 382-383

Certification
engineer’s role in, 180

Certiorari
for error of law, 116-134

Circuity of action
in insurance law, 397

Cladding Task Force
insurance policy implemented by, 258-259

Commercial law
rise of arbitration in, 82-91

Competition and Consumer Act 2010 (Cth)
in Aalborg CSP A/S v Ottoway Engineering Pty Ltd,
25-38

Compliance
legal approach to, 369

Consortium agreements
provision of performance bonds, 230-231

Construction Contracts Act 2004 (WA)
on adjudicator’s determination, 299-300
on adjudicator’s jurisdiction, 290-292
commencing adjudication under, 304
contractual duties under, 306-308

(2019) 34 BCL 577

577



Index

Construction Contracts Act 2004 (WA) — continued
definition of “construction work™, 273-308
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disputes as treaty claims, 469—484
retention money and, 303-304
time limit for adjudication, 532-548

Domestic building insurance
in Victoria, 257-258

Duty of care
negligence and, 419—441

Duty of good faith see Good faith doctrine

Efficient Breach theory of contract
implications of, 174-176

Enforcement
of contractual obligations, 8§2-91
of determinations, 300
of extended promises in construction contracts,
263-272
whether requires notice of judgment, 53-78

Engineers
liability of for damages, 500-501
role in New Zealand, 179-190

England see United Kingdom

Errors of law
availability of review for, 109-134
on “pay when paid” subcontract, 135-143

Estoppel
arguable defence of, 36-37
payment claim relying on, 25-38

Estoppel by Conduct and Election (Handley)
book review, 458-463

Ex parte orders
duty of candour on, 65-73
made without full disclosure, 53-78

Exclusion clauses
in professional indemnity insurance, 400-401

Expert determinations
proper application of, 83

Extended promises
enforcement of, 263-272

Fairness
obligation of Engineer to the Contract, 183—185

False representations see Misleading and deceptive

conduct

Fitness for purpose
of conventional insurance, 253-262

Fortuity principle
Contractor’s All Risks (CAR) insurance policy,
380-382

France
decennial liability insurance, 260-261

Garnishee orders
setting aside, 53-78

Good faith doctrine
in professional indemnity insurance, 403-404

Hackitt Report (UK)
into high-rise building safety, 363-364
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254-255
insuring Heathrow Terminal 5, 260, 262 Misleading and deceptive COT_ldUCt
insuring risk in construction projects, 378—404 as an answer to payment claim, 25-38
PI insurance, 255-259 arguable defence of, 37-38
professional indemnity insurance, 398-403 in commercial cases, 89-90

. . what constitutes, 485-501
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pending High Court determination, 218-226 Murray Review
refusal to grant, 191-217 report of, 157-158
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International arbitration
application to claim relief, 227-248
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call for amendments to, 363
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duty of care and, 419441
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in dealing with commercial cases, 82-91 “National Model Building Act”, 372374
enforcement of judgments without notice, 53—78
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Judicial review
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of adjudication determinations, 273-308

for errors of law, 109-134, 135-143 Non-compliance

right of under CCA, 300-301 does not mean invalidity, 544-546
Jurisdictional issues Notices of contention

adjudication, 405-418 on time limit for adjudication, 533-534, 546-547
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ffected by iurisdictional Notices of delay
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Supreme Court of NSW, 109-134 Notices of judgment
whether enforcement requires, 53-78
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Latent defects benefits of, 173174
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13-24
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“Pay when paid” provisions
subcontract invalidated by, 135-143

Payment claims
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assessment of, 97-99, 104-105
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nature and origin of, 6-8
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Quantum meruit claims
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of adjudicator’s determinations, 345-357
of claiming for rectification, 161-172
of rectification requests, 92—108

Rectification work
reasonableness of requesting, 92-108, 161-168

Regulation
for safer buildings, 362-377

Restitution
after repudiation of contract, 502-531
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review of, 157-158

Risk
allocating risks of defective work, 263-272
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Safety issues
building design and construction, 362-377

Security of payments legislation
determining unreasonableness in light of, 345-357
enforcement of judgments without notice, 53—78
express contract provisions, 25-38
grounds for response to payment claim, 25-38
requirement of valid reference date in, 39-52
review of decision, 109-134
set-offs based on previous unlawful deductions,

309-344

valid reference date required by, 39-52
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of payment amount affected by jurisdictional error,
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Singapore
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Annual Conference, 251-252
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Special leave Trigger theories of coverage
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