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National Access Regime, 96, 259
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National Competition Council, 96, 115-118
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promotion of competition test, 97-98
Trade Practices Act Pt IIIA amendments, 113-114, 120-121
Adjudication
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(2007) 15 TPLJ 283 283 © LawBOOK co.



Index

competitive concerns re patents and collaboratively set standards, 266-267
competitive issues where extension of patent market power, 268-269
portfolio cross-licensing agreements and patent pools, 267-268
tying and bundling of rights, 268
unilateral refusals to licence patents, 266
variations on licensing practices, 268
online role playing games, implications of, 63-66
Australian Competition Tribunal
amendment to powers of, 253-254
conduct of matters by, 253-254, 259
practice directions, 253-254
procedural matters, 256-257
contact details and website, 254
forms for formal merger authorisation or review of clearance decision, 254
gas access decision in East Australian Pipeline Ltd (EARL), 246, 248-249, 252
membership of, 253
recent determinations, 254
application by Medicines Australia Inc, 254-256
Trade Practices Amendment Regulations 20006, 254
Blunt Committee, 140, 143
Book review
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ACCC approach, 190-191, 219-226
collusion, 219-220
major reason for flourishing, 219
price-fixing, 219-220
ACCC immunity policy against, 219, 221-224
criminalising of, 224
devices used by cartels, 221
jail terms, 224
monetary penalties, 223-224
new dilemma for price fixer, 224-226
Prisoner’s Dilemma, 219-222, 225-226
Class misrepresentations see Misrepresentations
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Competition law
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Competition Principles Agreement, 113
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background, 51-52
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acceptance of undertakings by court
power of court, 53
public interest considerations, 53-54
delegation of power
impermissible, 51-57
law relating to undertakings, 52-53
acceptance of undertakings by court, 53-54
requirements for, 57
Trade Practices Act, application of, 51
Consumer contracts
AAPT case, 92-93, 106-109
clarity in, 227-229, 236
fairer, need to promote, 232-236
removal of redundant provisions, 229
unfair terms
education, role of, 89-91
good faith, 108-109
proposed introduction of uniform Australian legislative framework, 84-85, 232-236
regulatory agency, role of, 91-92
targeting, 85-86
unfairness, defining, 86-89
United Kingdom and legislation see United Kingdom
Victoria and legislation see Victoria
Consumer law
changes proposed to TPA protection provisions, 227-237
access to Federal Magistrates Court, 237
additional mechanisms for direct consumer empowerment, 236
Australian Model Law or Code, 230-232, 235-237
class compensation orders, 236
fit for purpose, considerations, 227, 230-237
importance of clear laws and contracts, 227-229, 232, 236
regulatory agencies, 236
enforcement, 191-192, 236-237
fines/enforceable undertakings, 193
financial sector, 193-194
insolvency cases, High Court decisions, 242-245
removal of redundant or repetitive provisions, 229
uniform laws, need for, 230, 236-237
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ACCC enforcement of prohibition on unconscionable conduct, 139, 142, 153-158
dishonest behaviour, limited success in stopping, 154-156
Horse Race Betting Software (Acepark) case, 146, 154, 159
Lux case, 146, 157-159
poor case theory, 156-157
Radio Rentals case, 146, 156, 159
Two-Tier Marketing (Oceana) case, 146, 155-159
application of s 82(1B) see Damages
Cooney Report, 140-141, 194
Copyright
online role playing games and, 62-63
Crown immunity
ACCC v Baxter Healthcare Pty Ltd, 47
appeal, 50-51, 260-261
trial judgment, 49-50
Bradken Consolidated Ltd v Broken Hill Pty Co Ltd, 48-49
principle of, 48-49
Trade Practices Act contraventions, 47-51
Damages
Bonnett v The Barron and Dowling Property Group Pty Ltd, 109-110
calculation of damages, submissions of parties, 110
court’s damages assessment, 110-112
misleading or deceptive conduct, 74, 163-164, 169, 171, 173
consequences of breach of s 52, 205-206
principles of assessment, 109-112
predatory pricing under Sherman Act 1890 (US), 183-186, 224, 267
Trade Practices Act, 206-207
application of s 82(1B), 74, 77-78, 163-175
claimant’s failure to take reasonable care, 78-80, 163, 174-175
defendant did not fraudulently cause loss or damage, 77, 171-174
defendant did not intend to cause loss or damage, 77, 163-171, 174-175
onus of proof with defendant, 77
plaintiffs, categories of, 80-82
presumption of intent, 78
transactions applicable to, 80-83
Dawson Review, 142, 176, 181, 195, 224, 253
Default judgments
self-executing orders, non-compliance, 120
Demagogue v Ramensky
reasonable expectation test, 9-13
Duff beer case, 211-212
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Entry to premises
ACCC powers under new search and seizure regime, 176-182
consent of occupier, 177-178
legal professional privilege, effect of see Legal professional privilege
search warrant, 176, 178-180
European Commission
Guidelines for setting fines
ability to pay, 128-129
aggravating circumstances, 126-127
basic fine, 124
breaches of EC Treaty by cartels, restrictive business practices, 123-129
duration of infringing conduct, 125
entry fee as deterrence component, 125-126
fine imposed on Roche, 130
gravity of infringing conduct, 124-125
leniency, 128-129
mitigating circumstances, 127
1998 Guidelines, 123
overview, 123-124, 131
specific increase for deterrence, 128
Exclusive dealing
ACCC immunity for conduct that risks breaching, 238
Australian Baseball Federation Inc (ABF), 238
ACCC assessment of, 238-9
definition, 43
Football Federation of Victoria Inc (FFV), 239
ACCC assessment of, 239-240
FFV response, 239-240
Nestle Australia Ltd, 240
ACCC assessment of, 240-241
effect or likely effect of proposed conduct, 141
purpose of conduct, 240-241
notifications, ACCC reviews and revocations of, 238-241
SST Consulting Services Pty Ltd v Rieson, 42-43, 270
Fair Trading Acts
contraventions of, 137
proposed Australian Model Law or Code, 230-232, 235-237
Franchise Code of Conduct
ACCC administration of, 151-152, 162
breach of, 152
mandatory, 152
unconscionable conduct, 151-152, 162
validity of notices under, 121
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Franchising
ACCC enforcement of unconscionable conduct regulatory provisions, 151-153, 162
allegations against franchisers, 153
Cheap as Chips case, 145, 149, 151
haste in commencing proceedings, 152-153, 159-160
lack of helpful ACCC educational material, 153
Simply No-Knead case, 145, 151-152, 159
Fraud
application of s 82(1B), 74, 77, 163-164, 171-2
defendant did not fraudulently cause loss or damage, 77, 171-174
summary of, 173-174
common law fraud, 172-173
equitable fraud, 173
knowledge see Knowledge
Gas access regulation
application of statutory regime, 246-247, 252, 259
changes to, 114, 194
Dawson Valley pipeline, 117-118
Moomba to Adelaide pipeline, 117
Moomba to Sydney pipeline (MSP), 246, 247, 259
Tubridgi and Griffin pipelines, 117
Code, 114, 117-118, 246-247
s 8.10 of Code, 247-252
East Australian Pipeline Ltd (EARL), 246-252, 259
ACCC decision, 247-248
background, 247
Full Federal Court decision, 249-250
High Court decision, 246, 250-252
Tribunal’s decision, 248-29, 252
Tribunal’s review powers under TPA, 251-252
GST, 194, 196
Hilmer report, 194, 246
Imaginary goods see Online role playing games
India
intellectual property, customs’ cloak on, 198-200
Information
ACCC powers under new search and seizure regime, 176-182
legal professional privilege, effect see Legal professional privilege
Injunctive relief, 206, 261
Insolvency
misleading or deceptive conduct, High Court decisions, 242-245
Insurance
amendments to Trade Practices Act s 82, 76-77
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“crisis”, impact on trade practice and consumer litigation, 76-77
legislative reforms, 76-77
Intellectual property
counterfeiting and piracy, 198
India, in, 198-200
enforcement through customs, 198-199
imported goods, enforcement rules, 198-200
recommendations affecting customs authorities, 200
online role playing games, implications of, 61-66
TRIPS Agreement, 198
United States, enforcement of antitrust policy, 264-265
competitive concerns re patents incorporated into collaboratively set standards, 266-267
competitive issues where extension of patent market power, 268-269
portfolio cross-licensing agreements and patent pools, 267-268
tying and bundling of rights, 268
unilateral refusals to licence patents, 266
variations on licensing practices, 268
Intent
concept of, 163
damages-limiting approach of s 82(1B), 74, 77-78, 163, 174-175
defendant did not intend to cause loss or damage, 163-171, 174-175
knowledge see Knowledge
definition of “intention”, 164
economic torts, 164
Knowledge
actual, 164-167
application of s 82(1B), 167-168, 170-171
categories of, 165-167, 170
constructive, 164, 166-167, 171
essential elements/matters, of, 169-171
facts which amount to contravention of s 52, 169-170, 205
facts which amount to liability under s 82(1B), 170
legal context, 164
level of knowledge required of essential matters, 170-171
Legal professional privilege
application under new ACCC search and seizure regime, 176, 180-181
background and scope, 181
further clarification needed, 182
Maritime Union of Australia, 195-196
Mergers
ACCC/TPC informal review process, 187-190
changes to law, 193
forms for formal merger authorisation, 254
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Misleading and deceptive conduct
alternative approaches to reasonable expectation test
caveat emptor, 21-22
mandatory full disclosure, 22-23
caveat emptor, assessment of, 21-22
flaws, 21-22
policy outlook and arguments for, 21
class misrepresentations see Misrepresentations
conduct, definition, 8
criminal offences relating to, 230-231
damages, 109, 205-206
Bonnett v The Barron and Dowling Property Group Pty Ltd, 109-112
CLERP 9 reforms, 76-77
commercial code of conduct, 76
commercial transactions, 80-83
consumer protection provisions, 75, 163
failure to take reasonable care, 77-80, 163, 174-15
objectives, 75
principles of assessment, 109-112
prohibition of anti-consumer conduct, 76, 163
Pt V, purpose of, 75-76
social and economic goals, 75
Demagogue case, 7, 9-13
cases following, 13, 16-17
disclosure
arm’s length negotiations, 14
commercial parties and, 13-14
express statements , purpose of, 18-19
mandatory full disclosure, 22-23
employees’ liability, 119, 242-244
Houghton v Arms, 119, 242-243 145
“half-truths”™, 16
insolvency, High Court decisions, 242-245
knowledge see Knowledge
mandatory full disclosure, assessment of
flaws, 23
policy outlook and arguments for, 22-23
reasonable expectation test, 7
caveat emptor doctrine, impact on, 14
constraining factors, 11-12
Demagogue v Ramensky and, 9-13
Fraser v NRMA, 18
future of, 23-25
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indeterminate and unpredictable outcomes, 11
ineffectiveness, 13
inequality in knowledge and bargaining positions, 15
materiality of information, 19
persons less experienced in business, 15
problems associated with, 10-13
relevant positive conduct, 16-17
transaction costs and, 12
silence
circumstances surrounding, significance of, 9-10
commercial dealings, in, 13-14
conduct, as, 8, 172
confidentiality, 20
express statements, purpose of, 18-19
failure to disclose information, 8-9
materiality of information, 19-20
overview, 7-8
prior dealings, 17-18
statutory framework, 8-9
Trade Practices Act s 52 context, 7-8, 172
Trade Practices Act, 7-20, 74, 78, 83, 164, 169, 171-173, 205-206
essential components, 8, 169-170
prohibition, 7-8, 164, 169, 171, 173
s 52,7-16,25,76-79, 82-83, 109, 163-164, 167-170,
172-173, 175, 205-213, 216-218, 245
s 82(1B), 74-83, 163-175
unconscionable conduct see Unconscionable conduct
Misrepresentation
background, 74-76
class misrepresentations, 206, 218, 231
appellate review, 21, 62-18
Duff beer case, 211-212
evidence and proof, 206, 212-216
false representation, issues 207-212
reasonable or ordinary members of class, 208-210
representative members of class, test for, 208-210
significant effect requirement, 210-211
unreasonable members of class, whether valid claim of, 209-210
consequences of breach of s 52, 205-206
criminal offences relating to, 230-231
damages, claim for see Damages
fraud see Fraud
intent see Intent
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knowledge see Knowledge
misleading or deceptive representations, 206
advertising promotions, 137-138
Bembridge v Just Spectacles Pty Ltd, decision in, 137-138
liability of agents and third parties, 103-105
plaintiffs, categories of
consumer, 82
professional in personal transactions, 81
professional to commercial transactions, 80-81
reasonable care, 78-80, 174-175
shift in focus from defendant to plaintiff, 76-77
Trade Practices Act, 75,77, 170, 173-175, 206-218
National Access Regime see Access to services
National Competition Council
creation of, 194
third party access
certification matters, 116-117
declaration matters, 115-116
National Gas Code see National Gas Code
2005 assessment of National Competition Policy, 113
National Competition Policy (NCP)
Competition and Infrastructure Reform Agreement, 113
Competition Principles Agreement, 113
impact of, Productivity Commission report and recommendations, 113
Labor government initiative, 187
National Reform Agenda, 113
role of, 113, 193, 246
search and seizure regime, 176-182
National Gas Code see also Gas access regulation
application of, 114, 117-118, 246-247, 259
s 8.10 of Code, 247-252
Online role playing games
Massively Multiplayer (MMORPG)
anti-trust implications, 63-66
background, 61-62
copyright and implications for sale of in-game items, 62-63
Personalia
Allan Fels AO, 187-196
Petrol prices
price-fixing in regional Victoria, 223, 258
Federal Court decision regarding, 223, 258
Predatory pricing
Boral case, 190
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Weyerhaeser Co v Ross-Simmons Hardwood Lumber Co Inc, 183-186
background, 183
Court of Appeals decision, 183-184
District Court trial, 183
Supreme Court decision, 184-185
Price discrimination, 58-60
Price-fixing
ACCC approach, 190-191, 219-226
immunity policy against, 219, 221-224
collusion and, 219-220
criminalising of, 224
definition, 219
devices used by cartels, 221
jail terms, 224
monetary penalties, 223-224
new dilemma for price fixer, 224-226
Prisoner’s Dilemma, 219-222, 225-226
Reid Report, 141, 143-144, 150, 194
Resale price maintenance
ACCC cases in Fels era, 191
Restrictive trade practices see Severance
Retail leasing
enforcement of prohibition on unconscionable conduct, 139, 147-151, 162
ACCC role, 147, 150-151
Farrington Fayre (Berbatis) case, 145, 147-150, 157
limited guidance from ACCC case decisions, 148-149
Lunch Bar case, 145, 148-149, 159
sparse ACCC enforcement activity, 150-151
State regulatory bodies, 150
Search and seizure regime
ACCC powers under, 176-182
entry to premises under search warrant, 176, 178-180
entry to premises with consent of occupier, 177-178
background, 176
legal professional privilege, 176, 180-181
background and scope, 181
further clarification needed, 182
overview, 177-180
revocation of authorisation, issues regarding, 181
search warrant, 176, 178-180
whether further extensions of s 155 powers are needed, 181
Secondary boycotts
prevention by ACCC, 195
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Severance
CEPU v ACCC, 259-160
News Ltd v Australian Rugby Football League test, 43-44
restrictive trade practices in workplace, 259-260
SST Consulting Services Pty Ltd v Rieson
dissenting opinion, 45-46
facts of case, 42, 270
High Court joint judgment, 44-45
proceedings, 43
third line forcing, 42-43
Trade Practices Act s 4L
dissenting opinion, 45
High Court interpretation, 42, 44-45
limited scope, 46
lower courts interpretation, 43-44
South Africa
price discrimination, 58-60
Sydney Airport Corp Ltd v Australian Competition Tribunal, 96-102, 122
Telecommunications
access management and competition law, integration of
“market definition” and “market analysis”, distinction, 37
market power and access obligations, 36
significant market power, assessment of, 36-37
access regime
ACCC and, 29-30, 194
broadcasting services, 30-31
eligible services, declaration of, 29-30
rationale, 29
responsibilities of access providers, 31
anti-competitive conduct, avoidance of, 31-34
Pt XIB as transitory law, 34
sector-specific and generic competition rules, relationship, 33-34
sector-specific competition rules, 31-32
telecommunications market, definition, 32-33
competition laws
overview, 27-28
reform, issue of, 27
review, 34-35
European model, benefits to Australia, 40-41
market evolution and continuing technological change
barriers in electronic communications market, nature of, 37-38
future competitors, 39-40
geographic boundaries, 39
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market evolution, direction and speed of, 38
relevance, 37
traditional product substitutability test, limitation of, 38-39
media convergence, 28-29
statutory regimes, 28
reform in regulation of, need for, 27
technological developments, 35
market evolution and, 37-40
Telstra
determinations by Australian Competition Tribunal, 254, 256-257
sale of, 34
2005 telecommunications competition regulation review, 34-35
access problems to be addressed, 35
Issues Paper, 34
technological developments, relevance of, 35
Third line forcing
Hilmer recommendations, 194
SST Consulting Services Pty Ltd v Rieson and, 42-43, 270
exclusive dealing, 43
Third parties
access regime, 194, 246-247
High Court decision in East Australian Pipeline Pty Ltd v ACCC, 246, 250-252
initiatives to improve market conduct, 193
liability for communicating misleading or deceptive representations, 103-105
Trade Practices Act
compliance program undertakings, 51-57
contributory negligence, 76
contrition, dilemma of appellant where contravention of Pt IV, 205
definitions and terms, 262
concerned in, 262
maintain, 262
place or origin, 263
quality, 263
take advantage of, 263
undue, 262
injunctive relief, 206, 261
misleading or deceptive conduct see Misleading or deceptive conduct
misrepresentation see Misrepresentation
protection from contravention by derivative Crown immunity, 47, 260
reasonable care, 74, 77-80, 163, 174-175
CLERP 9 reforms, 76-77
elements of, 77-78, 163
fraud, 77, 163-164, 171-174
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intent, 77-78, 163-171, 174-175
knowledge, 164-171
severability of contractual provisions, 42
substantial market power under s 42, 143-144, 186
telecommunications competition laws see Telecommunications
unconscionable conduct provisions, 139-146, 192
criticism of repetitive provision relating to, 230-2
enforcement by ACCC see Unconscionable conduct
section 5S1AA, 139, 141, 143-146, 149, 156-157, 231-232, 262
section 51AB, 139, 141-143, 145-146, 156, 232, 262
section S1AC, 139, 142-146, 148, 151-152, 157, 160, 231-232, 262
summary of government reports and subsequent amendments, 140-142
Transaction law
origins and misrepresentation, 74-76
Unconscionable conduct
ACCC enforcement of, 139, 144-148
analysis of success, 158-162
cases, 144-157
evaluation of, 139, 147-162
haste in commencing proceedings, 152-153, 159-160
limited success in litigation, 159
major problems regarding, 158-162
negotiating solutions, 160-161
poor publications and guidelines, 161-162
Blunt Committee, 140, 143
conduct regarded as, 262
not defined under TPA, 142
consumer transactions, 139, 142, 153-158 see also Consumer transactions
Cooney Report, 140-141
Dawson Review, 142
equitable doctrine, 139, 143
franchising, see Franchising
mediation, 157-158, 161-162
Office of Mediation Adviser, 152
Reid Report, 141, 143-144, 150
retail leasing, see Retail leasing
small businesses, 139, 143-144, 162
Swanson Committee Report, 140
Trade Practices Act, 139-144, 193 see also Trade Practices Act
criticism of repetitive provision relating to, 230-232
history and rationale, 140-143
summary of government reports and subsequent amendments, 140-142
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Unfair terms
consumer contracts
definitions, 86-89
education, role of, 89-91
regulatory agency, role of, 91-92
targeting, 85-86
uniform legislative framework for, 84-85, 232-236
United Kingdom and Victoria, 93-95, 229, 230, 233
Unions
CEPU v ACCC, 259-60
secondary boycott issues, 190, 195
Maritime Union of Australia, 195-196
United Kingdom
legislative framework for terms in consumer contracts, 84, 233
effectiveness, 93-95, 229
Office of Fair Trading, educational initiatives, 90
regulatory agency, role of, 91-92
unfairness, defining, as factor for effectiveness, 86-89
United States
enforcement of antitrust policy, 264-269
agencies responsible, 264
backdrop to regulation, 264-265
findings of joint hearings and report, 265-266
implications of findings, 269
Victoria
legislative framework for unfair terms in consumer contracts, 84, 233, 236
AAPT case, 92-93, 106-109
Consumer Affairs Victoria, educational initiatives, 90-91
effectiveness, 93-95
regulatory agency, role of, 91-92
unfairness, defining, as factor for effectiveness, 86-89
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