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A comment on the proposed Environmental Planning and Assessment Amendment
Bill 2008 – MG Craig QC, PW Larkin and CD Norton

The New South Wales government recently released draft legislation to amend the
Environmental Planning and Assessment Act 1979 (NSW) (EPA Act) and other
consequential amendments. The proposed changes to the planning system are significant
and impact on the role of local government and the New South Wales Land and
Environment Court. The reforms have attracted many comments. The New South Wales
Bar Association prepared a brief comment on some of the specific amendments contained
in the exposure draft focusing on the impact of amendments dealing with rights of merits
appeal against decisions with regard to development applications. The following
commentary should not be viewed as an exhaustive examination of the legislation and the
potential consequences of the changes. The article does not cover all the material in the
Draft Bill. It is written to assist readers in understanding some of the complexities
involved in the far-reaching changes currently proposed to the planning system in New
South Wales. ............................................................................................................................ 35

Liability of councils and council officers for criminal and civil liability – some
thoughts on recent cases – Jeremy Morris

The year 2007 brought with it a number of cases of significance to public authorities and
their officers who are exercising the various statutory functions of council. I do not address
all of them in this article. The courts have reconsidered and refined the issues regarding
the exposure to criminal and civil prosecution of the individual employed by a council,
exercising his or her statutory functions, and the exposure of the council for the omissions
of its own officers. These issues have implications for both criminal and civil liability, as
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the cases I have selected will show. The recent cases illustrate the diverse implications of
the relationship and their significance for risk management, insurance, contractual
arrangements and employee relations. ................................................................................... 44

Climate change adaptation – socialising the science – Jennifer Scott, Louise Hayward
and Andrew Joyce

Local government has a duty to manage land, infrastructure and natural assets in a manner
consistent with the Precautionary Principle. Recent judgments confirm the need for
government to ensure risk responses are proportionate to the risk scale and magnitude.
Climate change modellers have predicted future climate shifts that highlight significant
caveats regarding uncertainty, which creates dilemmas for determining appropriate
responses. Ku-ring-gai Council has embarked on the development of a strategy that
applies the principles of Ecologically Sustainable Development (ESD) within a Quadruple
Bottom Line reporting framework to establish risk priorities and identify locally relevant
and timely responses. A benefit/cost framework using the ESD principles has been
explored to enable a more accurate system of identification of priority areas for investment
in mitigation and adaptation. This tool provides council with a transparent, community
referenced direction to build long-term climate change policy. ............................................ 52
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Manuscript
• Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
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references. Excessive changes to the text cannot be accommodated.
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Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than
as a footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie CCH, Butterworths); media neutral citation.

• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at
34; 66 ALJR 408; 107 ALR 1.

• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for

Community Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.
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Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
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Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
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4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and its
Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://www.subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL
and include the date the document was viewed.
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