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A decade of licit sex in the city – Penny Crofts

It has been a decade since the Disorderly Houses Amendment Act 1995 (NSW) was
passed, which abolished the common law offence of keeping a brothel. Under this
legislation, councils were to regulate brothels using their planning powers. However, the
New South Wales government has offered very little guidance to councils as to how to best
use their powers. The limited advice councils have been given has also been plagued by
ambiguities. On the one hand, the legislation was passed with the intention of treating
brothels as legitimate commercial premises. On the other hand, the historical perception of
brothels as inherently immoral and offensive has been present in governmental guidance.
This article analyses the impact of the New South Wales government’s equivocal position
on the sex industry through an examination of Land and Environment Court cases. It is
argued that the Land and Environment Court is torn between two conflicting approaches,
responding to brothels as commercial premises or perceiving brothels as inherently
offensive. While the court initially responded to brothels as commercial premises, the
characterisation of brothels as offensive has become increasingly apparent. This article
argues that the New South Wales government needs to release clear guidelines regarding
the regulation of the sex industry. .......................................................................................... 5

The “jurisdictional fact doctrine” in New South Wales local government and
environmental planning law – Ian Ellis-Jones

Errors made with respect to jurisdictional matters, including errors made with respect to
so-called “jurisdictional facts”, are reviewable for “jurisdictional error”. A jurisdictional
fact is some fact or fact situation which must exist in fact as a condition precedent or
essential prerequisite for the primary decision-maker to exercise its jurisdiction. Over the
past 15 years New South Wales superior courts have increasingly applied the so-called
“jurisdictional fact doctrine” in local government and environmental planning law cases.
This article discusses a number of important judicial authorities and seeks to identify what
the key elements or indicators of the presence of a jurisdictional fact situation in a
particular statutory formulation are. They include: the interrelated elements of “objectiv-
ity” and “essentiality”; the purpose of the formulation in the overall legislative scheme;
the inconvenience, if any, that may arise from the fact situation being held to be
jurisdictional; whether the fact situation occurs or arises as a matter for consideration or as
a matter to be ultimately adjudicated upon by the tribunal of fact; whether the fact
situation occurs or arises in the actual formulation of the grant of substantive power to the
tribunal of fact to make the ultimate decision on the merits; and whether the fact situation
occurs or arises in a formulation requiring the formation by the tribunal of fact of a
specified mental state. Ultimately, it is an issue of statutory construction and legislative
intention, with the reviewing court having the final say, at least on those matters. ............ 16
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Local government powers over contaminated land in New South Wales –
Part 2 – John Desmond

Local councils are required to take account of land contamination in any rezoning, change
of use or development approvals. They also have responsibility for the provision of
information on contamination, which is important to vendors and purchasers of land. The
first part of this article reviewed the policy and legislative background governing
contaminated land in New South Wales, with particular reference to the application of
local council powers and the liability structure surrounding the way in which they are
exercised. This second part considers the costs and benefits of the information used and
provided by local councils, and suggests the development of information standards on a
state wide basis. It is contended that the reforms suggested would be cost-neutral but lead
to better planning outcomes and a fairer allocation of the costs of contamination. ............ 36

Neo-liberalism and development certifier privatisation in New South
Wales – James Kerr

This article critically examines the privatisation of construction certification in New South
Wales. Recourse to neo-liberal principles in the sphere of land use planning is
problematised. It is argued that the New South Wales government overreached in its
implementation of Australian National Competition Policies relating to construction
certification. Excessive deregulation has lowered the quality of construction in New South
Wales and exposed consumers to a range of problems. It is shown that the core objects of
the Environmental Planning and Assessment Act 1979 (NSW) have been offended. The
current situation is assessed and the suggestion is made that a more considered approach
may be found in the Building Professionals Bill 2005, which recentralises key aspects of
government oversight. ............................................................................................................. 53
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Guidelines for Contributors
Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Local Government Law Journal, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to jlm@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.thomson.com.au/support/as_contributors.asp. If you submit your contribution via email, please confirm
that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address
noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript
• Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
• Manuscript should not exceed 5,000-6,000 words for articles or 1,500-2,000 words for section commentary or book

reviews. An abstract of 100-150 words is to be submitted with article manuscripts.
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
• Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.

Other contributors receive a copy of the part to which they have contributed.
• All material published in this journal is refereed

Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than
as a footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie CCH, Butterworths); media neutral citation.

• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at
34; 66 ALJR 408; 107 ALR 1.

• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for

Community Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.

3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:

Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
• In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and its
Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://www.subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL
and include the date the document was viewed.

For further information visit http://www.thomson.com.au/legal/ or contact the Production Editor.
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