
(2018) 29 PLR 387� 387

Index

Aboriginal law, rights and justice
Aboriginal Community Assembly releases recommendations to Aboriginal Treaty Working Group, 87
Constitutional recognition of Aboriginal and Torres Strait Island people

Joint Select Committee, 173, 264
High Court’s first sitting in Northern Territory, 356
incarceration rate

ALRC inquiry, 176
Torres Strait Islanders

first MP elected, 87
treaty process

legislation (Vic), 176, 264

Advisory opinions
High Court

no leave to commence proceedings seeking, 89

Appeals
grounds

“reasonable internal relocation test”, 273
High Court jurisdiction cannot be used in place of statutory appeals process, 90

Asylum seekers –– see Migration law

Australian Capital Territory
interpretation of legislation by reference to statutes of other states, 358

Bill of Rights (NZ)
declaration of inconsistency

statutory power to make, 181

Book reviews
The Constitution of Environmental Emergency (Stacey), 351–355
The Law of Deliberative Democracy (Levy & Orr), 83–86
Political Jurisprudence (Loughlin), 173–175
Religious Freedom and the Australian Constitution – Origins and Future (Beck), 261–263

Bougainville
referendum, 356

Cabinet documents (NSW), 118–132
conclusion, 132
Legislative Council access, 119–126

Egan v Chadwick, 284–286
scrutiny gap, 129–131
“true” cabinet documents, 126–129

Coercion – see Federalism



Index

388� (2018) 29 PLR 387

Compulsory acquisition
approved form of notice, 365–366

Constitution (Cth)
Aboriginal and Torres Strait Islander people recognition

Joint Select Committee, 173, 264
federalism – see Federalism
head of state – see Head of State (Australia)
Indigenous recognition

Joint Select Committee, 173, 264
political communication – see Freedom of political communication
proportionality, 11–16

“Australian proportionality”, 15–16
Brown v Tasmania, 11–12
conclusion, 16
McCloy approach, 13–14
reformulating Lange test, 12–13
rejecting proportionality analysis, 14–15

religious freedom (book review), 261–263
s 44 – see Elections
tribunals – see Tribunals

Constitution (PNG)
Bougainville referendum, 356

Constitutional justice
limits, 63–82

conclusion, 81–82
political liberalism & social contract, 71–81

legitimacy, 71–74
socioeconomic rights & social minimum, 74–78
substantive equality & positive action, 78–81

theory of justice & classical liberal conception of constitution, 65–71
classical liberal distinction, 66–71
principles of justice, 65–66

right of Manus asylum seekers to seek damages for breach of constitutional rights (PNG Supreme Court), 90

Counter-Terrorism
legislative impact of Parliamentary Joint Committee, 287–294

Courts
attempted interference by government in proceedings, 366
Court of Appeal (Nauru), 269
Federal Circuit Court & Family Court merger, 269
live streaming of proceedings (WA), 269

Criminal law
permanent stay of proceedings (Nauru), 358–359

Delegation
construction of provisions delegating legislative power (NSW), 266–267
legislative instruments (Senate Standing Committee), 88–89, 177–178, 267
migration regulations, 178
to person other than public official, 365
UK Parliamentary Committee report on subordinate legislation, 266



Index

(2018) 29 PLR 387� 389

Deliberative democracy
law of (book review), 83–86

Democracy
deliberative (book review), 83–86
political parties – see Political parties

Economics – see Socioeconomic rights; Taxation

Elections
“common informer” challenges, 180–181
conflicts of interest (s 44), 17–23
disqualifications & resignations, 3–10

Constitution, s 44(ii), 3
Constitution, s 44(iv), 7–8, 88, 177
Constitution, s 44(v), 3–4
foreign citizenship, 4–9, 177

future amendment of s 44, 9–10
High Court finds UK law did not “irremedially prevent” citizenship renunciation, 265
High Court refusal to re-open s 44 decision, 359
“office of profit under the Crown”, 88, 177
referendum on s 44 recommended, 265

political donations, 265
Queensland

first Torres Strait Islander MP elected, 87
systems

mechanisms to control anti-democratic parties 320–326

Employment law
arbitral award of Fair Work Commission, 359
fees for access to Employment Tribunals (UK), 97–103

significance for Australian employment law, 101–103
Supreme Court decision, 98–100

power of Commission to review workplace discrimination (Vic), 360

Environmental law
emergencies (book review), 351–355

Equality – see Constitutional justice

Executive
Department of Home Affairs established, 89
gun laws (Tasmania) & intergovernmental agreement, 179
Henry VIII clause (NZ), 241–260

conclusion, 260
definitions, 243
opposition to, 243–251
statutory examples, 251–260

Prime Ministerial change, 357

Federalism
legislation operating outside territorial limits, 357
Murray-Darling Basin Commission, 357



Index

390� (2018) 29 PLR 387

Federalism – continued 
prohibition on coercion, 47–62

conclusion, 62
US, 52–57
Australia constitutional values and, 57–62
Williams decision, 49–52

Finance – see Taxation

Freedom of information
Council’s handling of request for information (NZ), 273–274

Freedom of political communication
public servants, 327–350

conclusion,349–350
constitutional limitations, 335–341
constitutional review inquiry directed at statutory burden, 345–349
regulation of political expression, 330–335
validity assessment, 341–345

Freedom of religion – see Religious freedom

Freedom of speech
public service employees, 269–270

Head of State (Australia)
methods of appointment, 147–172

arguments for Australian head of state, 148–151
conclusion, 172
constitutional issues for republican head of state, 161–165
failure of 1999 referendum model, 151–153
main models, 153–161
moving forward, 167–171
structural & conceptual issues, 165–167

process of debate, 277–278

High Court
advisory opinion

no leave to commence proceedings seeking, 89
appeals from Supreme Court of Nauru, 180
electoral decisions –see Elections
first sitting in Northern Territory, 356
jurisdiction cannot be used in place of statutory appeals process, 90
Kable doctrine – see Legislation
mandatory visa cancellation, 180
original jurisdiction matters & State tribunals, 179–180
UK citizenship renunciation, 265

Hong Kong
socioeconomic rights – see Socioeconomic rights

Human rights –– see also Freedom of speech; Religious freedom
agency powers to access electronic data, 360–361
Australia’s detention of stateless person, 87
Human Rights Committee on Australia’s human rights record, 87–88



Index

(2018) 29 PLR 387� 391

immigration “fast track” program, 90
national security offences, 182
New Zealand – see Bill of Rights (NZ)
power of Commission to review workplace discrimination (Vic), 360
religious freedom – see Religious freedom
right of Manus asylum seekers to seek damages for breach of constitutional rights (PNG Supreme Court), 90
statutory instruments

“alcohol protection orders” (NT), 270

Immigration – see Migration law

Indigenous people
Australia –– see Aboriginal law, rights and justice

Individual rights – see Human rights

International law – see also Human rights
Australia’s detention of stateless person, 87
Timor Sea dispute

treaty signed, 176

Judicial officers – see also Courts; High Court
apprehended bias (NSW), 93
former Australian judge appointed to Supreme Court (Nauru), 179
Law Council concern over judicial independence, 89
reasons for judgment

incorporation of materials & statutory requirement of brevity, 366
publishing substantive further reasons, 363

Judicial power
Revenue Commissioner’s power to issue assessments, 358
tribunals – see Tribunals

Judicial review
Administrative Appeals Tribunal

review of, 272
anti-dumping decision, 183
building security of payment legislation, 183–184
fast track migration, 183–184
interrogating circumstances of crime (VCAT), 271–272
magistrate’s conduct, 91
procedural fairness for self-represented litigant, 361
search warrants, 91
statutory test for re-opening investigations (Coroner’s Court, Vic), 271

Judiciary – see Courts; Judicial officers

Jurisprudence
political (book review), 173–175

Justice
constitutional – see Constitutional justice



Index

392� (2018) 29 PLR 387

Legality
principle(s) of

general right of accused to have evidence admitted, 268
Radford (Parole Board) case, 188–189
rationales, 204–205
seminar (2018), 187
three variants, 196–205
triggers, 196–198
Unison case, 187–189, 190–195

Legislation
delegated – see Delegation
drafting guidelines (NZ), 266
incorporation by reference

legislative instruments, 267
interpretation – see Statutory interpretation
invalidation of State legislation (Kable doctrine), 111–117

conclusion, 117
expansion of doctrine, 113–114
High Court decisions, 111–112
reasoning of French Court, 114–116

operation outside territorial limits, 357

Legitimacy
constitutional justice, 71–74

Liberalism
constitutional – see Constitutional justice

Marriage
same-sex marriage

legislation, 88

Migration law
asylum seekers & refugees – see also Nauru; Papua New Guinea

blanket policy to confiscate mobile phones in detention centres, 267–268
“reasonable internal relocation test”, 273

detention of stateless person, 87
immigration “fast track” program

judicial review, 183–184
Parliamentary Committee concerns, 90

mandatory visa cancellations, 180
Migration Review Tribunal

apprehended bias, 92–93
visa applicant’s opportunity to consider material, 362

National security
offences, 182

Nauru
appeals against decisions of Nauru refugee tribunal, 92, 184
appeals from Supreme Court to High Court of Australia, 180



Index

(2018) 29 PLR 387� 393

Court of Appeal established, 269
former Australian judge appointed to Supreme Court, 179
permanent stay of criminal proceedings, 358–359

New South Wales
apprehended bias (judicial officers), 93
cabinet documents – see Cabinet documents
delegation of legislative power, 266–267
legislation operating outside territorial limits, 357
police statutory powers of arrest, 356
procedural fairness

identity of complainant withheld in public interest, 272–273

New Zealand
Bill of Rights

statutory power to make declaration of inconsistency, 181
disability support service entitlements, 178–179
drafting legislation, 266
freedom of information, 273–274
Henry VIII clause – see Executive
party-hopping – see Political parties
Treaty of Waitangi – see Treaty of Waitangi disputes

Norfolk Island
complaint against Australian control, 184

Northern Territory
“alcohol protection orders”, 270
High Court’s first sitting in, 356

Ombudsman
attempted interference by government in court proceedings, 366

Papua New Guinea
Bougainville referendum, 356
refugee compensation claim, 359–360
right of Manus asylum seekers to seek damages for breach of constitutional rights (PNG Supreme Court), 90

Parliament
ineligibility for election to – see Elections
Joint Committee on Intelligence and Security

legislative impact, 287–294

Police
judicial review principles applicable to search warrants, 91
statutory powers of arrest, 356

Political communication – see Freedom of political communication

Political donations
conditions (Vic), 265

Political jurisprudence
book review, 173–175



Index

394� (2018) 29 PLR 387

Political parties
anti-democratic, 310–326

indirect mechanisms based on electoral system, 320–326
models to control (defensive democracy), 314–320

party-hopping (NZ 1999–2018), 206–223
conclusion, 222–223
law as answer to political problem, 215–222
political behaviour & law, 206–207
political problem & legal solution, 209–215
proportional representation, 207–209

Procedural fairness
appeals against decisions of Nauru Refugee Tribunal, 92, 184
Board of Inquiry review of council’s practices (Tas), 92
identity of complainants withheld in public interest, 272–273
interest-only approach, 24–46

abandonment of gradation, 31–34
conclusion, 46
gradation (legitimate expectations), 26–31
going forward, 43–46
problems with approach, 34–43

judicial review, 361
Parole Board (Qld), 184
“scissors & paste” approach to submissions (WA Court of Appeal), 272
visa applicant’s opportunity to consider material, 362
will dispute, 361–362

Property
unjust acquisition & intergovernmental agreement, 181

Proportionality – see Constitution (Cth)

Public servants
freedom of political communication – see Freedom of political communication

Queensland
elections

first Torres Strait Islander MP elected, 87
Parole Board

procedural fairness, 184
Revenue Commissioner’s power to issue assessments, 358

Reasons for judgment – see Judicial officers

Refugees – see Migration law

Religious freedom
Australian Constitution (book review), 261–263
review panel, 182

Republic
head of state – see Head of State (Australia)
process of debate, 277–283

addressing concerns, 278–279



Index

(2018) 29 PLR 387� 395

principles, 280–283
Uluru Statement model, 279–280

Rights
socioeconomic – see Socioeconomic rights

Retrospectivity – see Statutory interpretation

Same-sex marriage
legislation, 88

Self-represented litigants
procedural fairness

judicial review, 361
provocative & confrontational, disrespectful & disruptive, 362–363
will dispute, 361–362

Social contract – see Constitutional justice

Socioeconomic rights
Hong Kong, 133–146

conclusions, 146
Kong Yunming case, 135–139
standards of review after Kong Yunming, 139–146

political liberalism & social contract, 74–78

South Australia
Murray-Darling Basin Commission, 357

State enterprises
Murray-Darling Basin Commission, 357

State tribunals – see Tribunals

Statutory interpretation – see also Legality
blanket policy to confiscate mobile phones in detention centres, 267–268
disability support service entitlements (NZ),178–179
police powers of arrest, 356
reference to statutes of other States, 358
retrospectivity, 224–240

“always speaking” approach, 235-239
conclusion, 239–240
parole provision, 268
illegal retrospectivity, 224–228
presumption against legislative retrospectivity, 229–235

Tasmania
gun laws

intergovernmental agreement, 179
procedural fairness

Board of Inquiry review of council’s practices, 92

Taxation
GST distribution

States’ responses to suggested changes to GST, 91
horizontal fiscal equalisation, 270–271



Index

396� (2018) 29 PLR 387

Territories
Norfolk Island complaint against Australian control, 184

Terrorism
legislative impact of Parliamentary Joint Committee, 287–294

Timor-Leste
treaty over Timor Sea, 176

Treaty of Waitangi disputes (NZ)
arbitration & litigation, 295–309

conclusion, 308–309
cross-claim disputes, 296–301
substance & procedure in arbitration, 301–308

Tribunals
absence of applicant, 363
jurisdictional error, 364–365
State

interrogating circumstances of crime (VCAT), 271–272
judicial power & Constitution, 104–110
consequences of Burns v Corbett, 105–106
constitutional boundaries, 110
constitutional landscape, 104–105
responses to Burns v Corbett, 106–110
jurisdiction if not properly constituted (Vic), 183
original jurisdiction of High Court, 179-180

United Kingdom
citizenship renunciation, 265
fees for access to Employment Tribunals – see Employment law
subordinate legislation, 266

United States
prohibition on coercion, 52–57

Australian constitutional values and, 57–62

Victoria
Aboriginal treaty process

legislation, 176, 264
Coroner’s Court

statutory test for re-opening investigations, 271
judicial review

interrogating circumstances of crime (VCAT), 271–272
political donations, 265
power of Commission to review workplace discrimination, 360
tribunals – see Tribunals

Waitangi – see Treaty of Waitangi disputes (NZ)



Index

(2018) 29 PLR 387� 397

Western Australia
live streaming of court proceedings, 269
procedural fairness

“scissors & paste” approach to submissions, 272
will dispute, 361–362




