Index

Aboriginal people
communication in criminal justice system, 26-35
English language limitations, 26-29
interpreters’ competence and training, 32-34
reluctance to use or act as interpreters, 31-32
tactical reasons for not using interpreters, 30-31
courts, judicial conduct in, 138-143 — see also
Therapeutic jurisprudence
Elders or Respected Persons, 156-157
Indigenous Justice Taskforce (WA), 100-107
challenges facing, 101-102
establishment, 101
quantifiable achievements, 104-107
additional listings, 104-105
assistance provided to victims of crime, 106
critical response team, 106-107
juvenile justice, 107
timeliness, 105-106
workload, 104
specific actions, 102-104

Administration of justice — see Courts; Judges

Adversarial processes
alternatives to (book review), 246-248 — see also
Alternative dispute resolution; Therapeutic
jurisprudence

Alternative dispute resolution — see also
Investigative approach
book review, 246-248
building and construction disputes, 119-126
compulsory conferences, 119-120
procedure, 120
concurrent evidence (“hot tubs”), 121-122
expert conclaves, 120-121
expert evidence
VCAT guidelines, 122-124
VCAT sample directions, 125
VCAT Scott Schedule, 126

Attorney-General

role in defending judiciary, 160-175
arguments for defending judiciary, 168-172
counter-arguments unconvincing, 169-172
other defenders inappropriate, 172
suitability as chief defender, 172-173
arguments for not defending judiciary, 166-168
more appropriate means, 167-168

Attorney-General — continued

role in defending judiciary — continued
arguments for not defending judiciary —
continued
practical difficulties, 166-167
violation of separation of powers, 166
history of office of Attorney-General, 164-165
modern Attorney-Generals, 165-166
public confidence in judiciary, 162-163
criticism requiring response, 163
legitimate and illegitimate criticism, 162-
163
meaning of “public confidence”, 162
theory in practice, 173-174

Book reviews

Judicial Recusal (Hammond), 187-191
Non Adversarial Justice (King et al), 246-248

Building and construction disputes

alternative dispute resolution — see Alternative
dispute resolution

Case management
meetings, 158-159

China
fines — see Theft

Client legal privilege
in-house counsel, 36-57

ALRC report, 50-57
background, 50-52
critical analysis, 54-57
final report, 53-54

Australian cases, 38-46
historical overview, 38-40
recent decisions, 40-46

other common law jurisdictions, 46-50
Canada, 48-50
England, 46-48
New Zealand, 46

privilege doctrine, 37-38

Communication — see Aboriginal people

Conferences

compulsory, 119-120
procedure, 120
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Constitutional law

funding of courts, 77-79
judges’ non-judicial functions, 8-10

Counsel — see Client legal privilege

Courts

funding, 75-87
constitutional position, 76-77
efficiency, productivity, performance and
judicial function, 79-84
functions of courts, 77-79
judiciary funding; source and accountability,
84-86
public access to records, 197-231
case for reform, 221-222
Australian current law, rules and practice, 201-
207
ACT, 202-203
Family Court, 202
Federal Court, 201-202
High Court, 201
NSW, 203-204
NT, 205
Qld, 205
SA, 205-206
Tas, 207
Vic, 204-205
WA, 206
Canada, 216-220
electronic records and privacy, 229-231
England, 210-212
New Zealand, 207-210
proposals for modern framework, 222-229
accessibility of records not accessible as of
right, 226-227
additional rules limiting public access,
226-227
consolidation of legislative prescriptions
on public access, 226
notice to interested parties or persons,
226
register of records subject to suppression,
non-publication or confidentiality
orders, 227
clear and complete definition of court
record, 223
consolidated legal framework, 222-223
criteria governing applications for approval
to access, 227-228

minimised use of personal data identifiers,
228-229

Courts — continued

public access to records — continued
proposals for modern framework — continued
proactive steps to inform and educate
participants in court process, 229
procedure for seeking access, 228

records publicly accessible as of right, 223-
226

committal and bail hearings, 224
exhibits, 225
pleadings, 225
transcripts, 226
United States, 212-216
federal courts, 212-214
State courts, 214-216
Criminal justice system
Aboriginal people — see Aboriginal people

Delays
judges’ role in reducing, 88-99

Electronic court records
public access, 229-231

Employment disputes
investigative approach — see Investigative
approach
Ethics
therapeutic jurisprudence — see Therapeutic
jurisprudence

Evidence — see also Expert evidence

investigative approach
testing evidence, 113-114
witnesses, 111-112

Expert conclaves, 120-121

Expert evidence — see also Alternative dispute
resolution

investigative approach, 112
Fast track directions (Federal Court), 88-99

Federal Court
delay reduction, 88-99

Fines — see Theft
Funding — see Courts
“Hot tubs” (concurrent evidence), 121-122

In-house counsel — see Client legal privilege
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Indigenous Justice Taskforce — see Aboriginal
people

Interpreters — see Aboriginal people

Investigative approach
New Zealand Employment Relations Authority,
108-118
changes proposed, 115
establishment of facts, 111-112
documentary information, 112
expert evidence, 112
scope of investigation, 112
witnesses, 111-112
investigative practice, 110
participants’ identification of issues, 110-111
reception of methods, 114-115
representatives’ role, 114
statutory requirements, 109-110, 116-118
testing evidence, 113-114

Judges
complaints against (Vic), 232-245
judicial accountability and judicial
independence, 233-234
Judicial Commission proposal, 242-245
contrast in judicial approach, 244-245
NSW Judicial Commission as model, 240-242
reception by judiciary, 241-242
work done, 242
public confidence, 235-236
status quo as viable option, 236-240
complaints procedures, 238-239
nature of complaints, 236-238
public opinion, 239-240
defending from criticism — see Attorney-General
delay reduction, 88-99
funding — see Courts
independence — see Judicial independence
non-judicial functions, 5-21
judicial power and executive functions, 13-16
non-judicial functions incompatible with
judicial power, 16-20
separation of powers, 10-13
State and Commonwealth constitutional
provisions, 8-10
State courts, 5-7
State judges exercising coercive administrative
functions, 20-21
WA, 7-8
recusal (book review), 187-191

Judicial administration — see Courts; Judges

Judicial commissions — see Judges

Judicial decision-making
New Zealand Disputes Tribunal — see Judicial
officers

therapeutic jurisprudence — see Therapeutic
jurisprudence

Judicial independence
therapeutic jurisprudence — see Therapeutic
jurisprudence
Victoria, 233-234

Judicial officers
New Zealand Disputes Tribunal
successful judicial practice of referees, 22-25
audi alteram partem, 24
clear and transparent process, 23
engaging with parties, 22-23
expression of decision, 25
focus on relevant issues and law, 23
foreshadowing essential elements of
decision, 24

honesty with parties, 23-24
pre-hearing preparation, 22
responding to appeals, 25

Judicial practice — see Judicial officers

Lawyers
in-house counsel — see Client legal privilege
Legal professional privilege — see Client legal
privilege
Litigation
delays, reducing, 88-99
path dependency, 176-186

Natural justice — see Procedural fairness

New Zealand

New Zealand Disputes Tribunal
successful judicial practice of referees — see
Judicial officers
New Zealand Employment Relations Authority
investigative approach — see Investigative
approach
Path dependency

effect on actors in litigation, 176-186

Privacy
court records, 229-231

Problem solving — see Therapeutic jurisprudence
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Procedural fairness

psychology of, 127-128
Public access — see Courts
Public perceptions — see Procedural fairness
Records — see Courts

Recusal — see Judges

Sentencing
fines — see Theft
therapeutic jurisprudence — see Therapeutic
jurisprudence
Small claims courts
New Zealand Disputes Tribunal — see Judicial
officers
Theft
fines as penalty in Australia and China, 58-70
judicial practices, 65-68
factors considered, 67-68

proportion of fines used in theft cases, 65-67

legislation, 59-65
definition of theft, 59-60
jurisdiction over theft, 60-62
sentencing: fines for theft, 64-65
sentencing: role of fines, 62-64

Therapeutic jurisprudence — see also Alternative

dispute resolution
judicial conduct, 133-159
changing judicial roles, 134-147
Indigenous sentencing courts, 138-143
judging, 143-147
problem-solving courts, 134-138
ethical challenges, 154-159
case management meetings, 158-159
content of proceedings and sentencing
decision, 155-156
Elders or Respected Persons, 156-157
interaction outside courtroom, 154-155
limits of therapeutic judging, 157-158
judicial values, 147-154
care ethic, 151-154
impartiality, 149-151
independence, 148-149
integrity, 151

Victoria

judicial commission — see Judges

Victorian Civil and Administrative Tribunal
Domestic Building List — see Alternative dispute
resolution
Witnesses
investigative approach, 111-112
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