
(2018) 25 AJ Admin L 273 273

Index

Administrative decision-making

under Charter (Vic), 3–6, 10–27

conclusions, 26–27

deference & reasonable limits analysis, 
8–9, 17–21

enforcement mechanisms, 21–26

obligations of public authorities, 12–21

“public authority”, 10–12

Australian Journal of Administrative Law

special issue on Charter (Vic) see under 
Victoria

Book reviews

Australian Constitutional Values (ed Dixon), 
253–254

Legitimate Expectations in the Common 
Law World (eds Groves & Weeks), 
141–142

The Principle of Legality in Australia and New 
Zealand (eds Meagher & Groves), 
190–192

Reconstructing Judicial Review (Nason), 
142–144

The Rule of Law and the Australian 
Constitution (Crawford), 192–193

Casenotes

BGH16 v Minister for Immigration & Border 
Protection, 154–156

Buttigeig v Comcare, 88–90

Minister for Immigration & Border Protection 
v Egan, 204–206

Plaintiff M174/2016 v Minister for Immigration 
& Border Protection, 154

Charter of Human Rights and Responsibilities 
(Vic) see under Victoria

Citizenship see Migration

Complaints

government procurement (Cth), 200–201

Constitution

judicial review see Judicial review

rule of law (book review), 192–193

separation of powers see Separation of 
powers

values (book review), 253–254

Common assumption see Commonwealth 
contracts & grants

Commonwealth contracts & grants

“common assumption” & statutory backing, 
157–170

common assumption test, 158–163

conclusions, 168–170

legislative backing of Commonwealth 
contracts, 163–168

Williams decisions, 157–158

Contracts

Commonwealth see Commonwealth 
contracts & grants

Courts

deference, 91–94

Criminal offences

allegations

declaratory relief, 186–187

infringement notices for low-level offences 
(Vic), 84–87

Data breaches

remedies & enforcement of right to privacy, 
219–233

conclusion, 233

research context, 220–233

lessons from abroad (US & EU), 
227–230

overview of remedies, 221–227

proposing statutory cause of action, 
230–233

Decision-making

administrative see Administrative 
decision-making

technology-assisted (ATO), 201–203

Declaratory relief

public law litigation, 181–189

limits upon declaratory relief,183–188

allegations of criminality 
& regulatory 
litigation,186–187



Index

274 (2018) 25 AJ Admin L 273

Declaratory relief — continued

public law litigation — continued

limits upon declaratory relief — continued

alternative review mechanisms & 
public interest, 187–188

consequences & foreseeability, 186

discretion, 186

hypotheticality, 185

remnants of discretion, 188

standing, 185

potential reform, 188–189

virtue of declaratory relief, 181–183

Deference

administrative decision-making, 8–9, 17–21

separation of powers see Separation of powers

Discretions

declaratory relief, 186, 188

impact of Charter (Vic), 9, 28–51

conclusion, 50–51

s 6(2)(B) & courts & tribunals, 43–50

s 32(1) & statutory discretions, 35–43

s 38(1) limitations, 29–35

Environmental protection

judicial review, 207–218

European Union (EU)

data breaches, 229–230

Evidence

VCAT see Victorian Civil and 
Administrative Tribunal

Foreseeability

declaratory relief, 186

Government procurement

complaints mechanism (Cth), 200–201

Grants

Commonwealth see Commonwealth 
contracts & grants

Human rights

claims see under Judicial review

Hypotheticality

declaratory relief, 185

Judicial review

Charter (Vic) and, 6–8, 52–63

conclusion, 63

critical sections, 52–53

human rights claims, 8, 64–78

concluding observations, 77–78

constitutional landscape, 65–69

constitutional principles as enabling 
device, 76–77

remedies, 6, 69–72

“rights consideration ground”, 
72–76

pressing old remedies into service, 61–63

s 38(1)

“invalidity” for breaching, 59–61

supervisory jurisdiction, 61

s 39 jurisdictional error, 7, 58–59

s 39 minimalism, 55–56

beyond minimalism, 57–58

s 39 moving party, 54–55

s 39 unlawfulness & grounds, 7–8, 53–54

environmental outcomes, 207–218

fairness, chance & discretion, 147–149

reconstructing (book review), 142–144

reform (Tas), 197–199

Judiciary

functions

deference, 101–102

Jurisdictional error

Charter (Vic) & judicial review, 58–59

Legal professional privilege

Administrative Appeals Tribunal Act 
(casenote), 88–90

Legality

book review, 190–192

deference, 9–100

Legislature

deference, 91–94

Legitimate expectation

book review, 144–147

Local government

amalgamation of councils (NSW)

natural justice beyond individual 
affectation, 81–83

Migration

casenotes, 154–156



Index

(2018) 25 AJ Admin L 273 275

character test for visa holders & applicants for 
citizenship, 104–121

common characteristics of “enduring 
moral qualities”, 110–118

conclusion, 120–121

proposed legislative amendment,118–120

relationship between permanent residency 
& citizenship, 105–107

statutory framework & objects of 
character test, 107–110

decision to revoke citizenship (Minister v 
Egan)

mandatory relevant considerations, 
204–206

fast track decision (Plaintiff M174/2016), 154

jurisdictional error (BGH16), 154–156

New South Wales

amalgamation of local councils

natural justice beyond individual 
affectation, 81–83

Penalty privilege see Tribunals

Privacy

data breaches see Data breaches

Privative clauses

deference, 98–99

Privilege

legal profession

Administrative Appeals Tribunal Act 
(casenote), 88–90

penalty see Tribunals

self-incrimination see Tribunals

Procedural fairness see under Statutory rights

Procurement

complaints mechanism (Cth), 200–201

Professional privilege see Legal professional 
privilege

Public authorities see Administrative 
decision-making

Public interest

declaratory relief, 187–188

Reasonable limits analysis

administrative decision-making, 8–9, 17–21

Remedies see Data breaches; Declaratory relief; 
Judicial review

Rights see Statutory rights

Rights consideration ground

judicial review, 72–76

Rule of law

Constitution (book review), 192–193

Self-incrimination 

privilege see Tribunals

Self-preservation see under Tribunals

Separation of powers

deference, 91–103

boundaries of executive power, 94

conclusions, 102–103

courts & the legislature, 91–94

deference as point of tension, 100–101

dissolution of fixed standards, 94–98

functions of judiciary, 101–102

principle of legality, 99–100

privative clauses, 98–99

Standing

declaratory relief, 185

Statutory discretions

Charter (Vic), 35–43

Statutory interpretation

Probuild case, 234–252

changing roles of statutory interpretation, 
246–252

conclusion, 252

functionalist approach, 243–246

High Court’s approach,236–239

interpretative issue, 235–236

limits of “text, context and purpose”, 
239–243

Statutory rights

applicants for

procedural fairness, 122–140

avenues for doctrinal development, 
133–140

conclusion, 140

effect of non-compellability, 
127–133

legal accountability, 123–124

procedural non-compellability, 
124–127

Tasmania

judicial review (TLRI paper), 197–199



Index

276 (2018) 25 AJ Admin L 273

Tribunals see also Victorian Civil and 
Administrative Tribunal

self-preservation & tribunal processes, 
150–153

Daniels & Rich cases, 151–152

Frugtniet appeals, 152–153

penalty privilege (Frugtniet case), 151

penalty privilege vs privilege against self-
incrimination, 150–151

Pyneboard & Morris cases, 152

self-incrimination privilege (Kohli case), 
150–151

United States (US)

data breaches, 227–229

Victoria

Charter of Human Rights and Responsibilities

administrative decision-making 
under see Administrative 
decision-making

introduction to special issue of AJAL, 3–9

judicial review and see Judicial review

discretions see Discretions

infringement notices for low-level offences, 
84–87

Victorian Civil and Administrative Tribunal 
(VCAT)

rules of evidence, 171–180

consequences of adopting rules, 
177–179

definition of terms, 172–173

discretion, 179–180

rules as guide, 173–176

timing, 176–177


