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Abuse of dominance
prohibiting, 300

“Access, Assess, Act” framework
on online disclosures, 4—13

Access regimes see National Access Regime

Accessorial liability
for enablers of deceptive marketing,
119-123

Across-Platform Parity Agreements
(APPAs)
defined, 259

Advertising
online, disguised, 113

Africa
competition law in, 87

Agency
of corporations, 270-278

Agreed facts
treatment of in court, 82

Air cargo cartels
cases against, 312-314

Air NZ case
extra-territoriality in, 293-297, 305-311

Alternative dispute resolution (ADR)
ACCC power to approve collective
bargaining, 40

Android Pay
growth in use of, 186

Anti-competition legislation see
Competition law

Antisteering restrictions
credit cards in the US, 319-323

Antitrust cases
credit cards in the US, 319-323

Apple
Apple Pay, 4244, 186
smartphones “bricking” on unauthorised
repair, 213-214

Australian Communications and Media
Authority
compliance and monitoring arrangements,
62-64

Australian Communications Consumer
Action Network
on variation to compliance and monitoring,
62-64

Australian Competition and Consumer
Commission (ACCC)

air cargo cartel cases, 312-314

Apple case, 213-214

cases brought by, 243-245

egg marketing cases, 201-204

Flight Centre case appeal, 216222

lessons from actions of, 303-304

offers Immunity Policy, 3438

policy on consumer information, 4—13

power to approve collective bargaining,
40-45

price monitoring by, 136—138

Sea Swift case, 223-227

seeks injunctions, 78

submission on setting pecuniary penalties,
67-68

Australian Competition Tribunal
2016 activities, 145-148
appeal in camera repair case, 214-215
cases brought in, 243
regarding merger authorisations, 280-285
Sea Swift case, 223-227

Australian Financial Services Licences
for digital finance suppliers, 193

Australian Hotels Association
collective bargaining applications, 4142

Australian Journal of Competition and
Consumer Law
25th anniversary edition, 3
“Report from China”, 181

Australian Privacy Principles
digital wallet use and, 188
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Banking industry
collective bargaining applications, 43—44
fees in as penalties, 4652

Barriers to entry
costs of entry vs, 225-226

Benefit, quantifying
NZ competition law, 173—175
when setting pecuniary penalties, 65-70

“Big data”
extracting value from, 124—135

Breaches of confidentiality
digital finance suppliers, 189

Bundling arrangements
Russian competition law case, 165-166

Business see also Corporations
dispute resolution in business community,
163
legal meaning of, 18—19

Cartels
air cargo, 312-314
criminal prosecutions, 53-61
extra-territoriality in, 292-300
leniency offers, 22-39
Prysmian case, 274-275

Causation
judicial definition, 178

China
competition law, 181
Tetra Pak case, 234

Cloud-based transactions see Online
transactions

Collective bargaining
ACCC power to approve, 40—-45

“Commercial”
legal meaning of, 18—19

“Commercial use”
acquisition for outside business context,
17-18

Communications Compliance
obligations of, 62—64

Competition and Consumer Act 2010 (Cth)
(CCA)

amendments to, 298-300

Harper review and, 286-291

Competition and Markets
Authority (UK)
“Access, Assess, Act” disclosure
framework, 4—13

Competition law see also Cartels; Consumer
protection
applications to the ACT in 2016, 145-148
effect of new technology, 231-232
EU e-commerce sector inquiry, 241
in Africa, 87
in China, 181
in New Zealand, 173175
in Russia, 164-168
in South Korea, 315-318
MEN clauses under, 259-269
price monitoring in, 136-139
triggers for activating, 153—-162

Competition law review see Harper Review
of competition law

Compliance issues
telecommunications industry, 62—64

Conduct
as “spectrum of dealings”, 252-253
characterisation in online transactions, 99

characterisation in setting penalties, 68,
73-74

Confidentiality issues see Disclosure issues;
Privacy issues

Consent
to online privacy policies, 150-152

“Consumer contract”
vs “small business contract”, 14-21

Consumer protection
banking fees not punitive, 4652
communication of privacy information,

149-152

digital wallets, 183—195
disguised online marketing, 113—-123
ethical egg labelling, 196-212
implications of “big data”, 124—135
litigation, 213-223
NZ competition law, 169-176
providing consumers with information, 4—13

342

(2017) 25 AJCCL 341



Index

Contracts

changing unfair terms for small businesses,
301-304

“giving effect to” a provision, 251-258
legal status of disclaimers in, 83—84
restraint of trade clauses, 95-96
sales restrictions in, 240-242
unfair term provisions, 14-21

Corporations
agency of, 270-278
online disclosures of corporate
information, 4—13

Corrective notices
ACCC seeks publication of, 77

Credence claims
ethical egg labelling, 196197

Credit cards
history of payments, 185
US laws, 319-323

Criminal prosecutions
cartel conduct cases, 53-61

Customer switching
policies to facilitate, 11-13

Damages
follow-on damages in African law, 91

Data collection and analysis
digital wallet use, 187-188
in online marketing, 124—135

Deceptive conduct see Misleading or
deceptive conduct

Declaratory relief
ACCC seeks, 77

Deterrence
a primary objective of setting penalties,
71-78

Detriment, quantifying
when setting pecuniary penalties,
65-70

Digital wallets see Online transactions

Disclosure issues see also Privacy
issues
online disclosures of corporate
information, 4—13

Disguised marketing see Marketing, online

Dispute resolution see also Alternative
dispute resolution (ADR)
in business community, 163

Distribution strategies
European e-commerce sector, 240-241

“Dominance”, concept of see Abuse
of dominance

Drip pricing
as prosecutable offence, 8-9

E-commerce see also Online transactions
EU inquiry into sector, 239-242

Egg marketing
free-range labelling, 196-212
outdoor stocking density, 209-210

Employment contracts
restraint of trade clauses, 95-96

Energy industry regulation
year in review, 79-81

Enforcement
under Harper recommendations,
286-291

“Engaging in conduct”
as applied to online transactions, 99

ePayments Code
provisions of, 191-192

Ethical egg labelling
consumer protection, 196-212

Europe
e-commerce sector inquiry in EU,
239-242
narrow MFNs in, 263-264
triggers for activating competition law in
EU, 158-160

Evidence
Chinese anticompetition cases, 237-238

Exclusionary rules
credit cards in the US, 321

Extra-territoriality
in Air NZ case, 305-311
in cartel conduct cases, 292-300
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False representation see Misleading or
deceptive conduct

Financial transactions see also Online
transactions
means of exchange, 184-186

Flight Centre case
High Court allows appeal, 216-222
MEN clauses in, 267-269

Follow-on damages see Damages

Foreign jurisdictions
liability to prosecution for cartel conduct
in, 30-31

Fraud
identity theft, 190

“Free range” eggs see Egg marketing

“Full Harper” see Harper Review of
competition law

Game theory
leniency offers in cartel conduct cases,
22-39

“Giving effect to” a provision
in contracts, 251-258

Google
Google Wallet replaced by Android Pay,
186
Russian competition law case, 164—168

Harm, theory of
Russian competition law case, 166—168

Harper Review of competition law
amendments to extra-territorial provisions,
298-300
changes to enforcement and remedies,
286291
impact on NCC, 230

High Court decisions
Air NZ case, 296-297, 308-309
banking fees not penalties, 4652
Flight Centre case appeal, 216-222

Identity theft
fraud via, 190

Immunity Policy
ACCC offers, 34-38

“Influencers”
online marketing by, 113123

Information
“big data” versus, 125-127
reliability of reviews, 1011

Infrastructure regulation
price monitoring in, 136-139

“Instinctive synthesis” process
in imposing civil penalties, 84—86

Internet see Online transactions

“Knowingly concerned”
judicial definition, 177

Law reform see also Harper Review of
competition law
NZ competition law, 175-176

Leniency offers
cartel conduct cases, 22—-39, 89-90
Chinese anticompetition cases, 237-238

Liability issues
for enablers of deceptive marketing,
119-123
in private anticartel cases, 29-30
triggers for activating competition law,
153-162

Loyalty discounts
Tetra Pak case (China), 235-236

MacGen case
authorisation of mergers in, 284-285

Malware issues
digital wallet use, 189—190

Market power see also Abuse of dominance
effect of new technology, 231-232

Marketing, online
disguised viral, 113—-123
proving misleading or deceptive
conduct, 97-112
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Markets
defining, 305-311, 313-314
South African enquiries into, 90
territoriality of, 292-300

Means of exchange
financial transactions, 184—186

“Merchantable quality”
judicial definition, 178

Mergers
authorisations and notifications
regarding, 279-285
South Korean law regarding notification
of, 316

MFN clauses see Most Favoured Nation
clauses

Misleading or deceptive conduct
false differentiation of identical products,
140-144
in online transactions, 97—112
NZ law relating to, 169—176
where there is disagreement as to fact,
83-84

Monitoring arrangements
telecommunications industry, 62—-64

Most Favoured Nation clauses
under competition law, 259-269

National Access Regime
NCC activities under, 228
price monitoring in, 136—139

National Competition Council (NCC)
activities under National Access Regime,
228

National Gas Law applications
NCC activities, 230

New Zealand
consumer protection laws, 169-176

Newcastle Shipping Channel
regulation of, 138-139

Non-discrimination rules (NDRS) see
Antisteering restrictions

Nurofen case
record penalty imposed on appeal,
140-144

Online information see Information

Online transactions

Apple Pay, 4244

“big data” collected from, 124—135

cloud-based, 188-189

communication of privacy information,
149-152

user protection in digital wallets, 183—-195

disguised marketing in, 113—123

“person” as applied to online transactions,
98-99

proving misleading or deceptive conduct,
97-112

Open Banking initiative (UK)
proposal for endorsed, 5—6

Open source software
data collection and analysis, 128-129

Overseas conduct see Most Favoured
Nation clauses

Parent companies
control over subsidiaries, 270-278

Parity issues
when setting pecuniary penalties, 68

“Particular purpose”
judicial definition, 177

PayPal
growth in use of, 186

Penalties

banking industry fees as, 4652

criminal cartel conduct convictions, 54-55

deterrence a primary objective of, 71-78

establishing quantifiable benefit or
detriment, 65-70

for abuse of market power, 288

for cartel conduct, 38

for illegal practices in South Korea,
316-317

for underquoting, 84-86

“Instinctive synthesis” process in
imposing, 84-86

misleading marketing, 140-144

submissions as to amount, 82

“Person”
as applied to online transactions, 98—99
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Phishing scams
digital wallet use, 189-190

Port of Newcastle
shipping channel services, 228-229

Price fixing
through MFN clauses, 266269

Price information
implications of making public, 67
making effective comparisons with, 9-10
transparency in, 240-241

Price parity clauses see Most Favoured
Nation clauses

Prisoner’s Dilemma
leniency offers in cartel conduct cases,
24-29

Privacy issues see also Disclosure issues
communication of privacy information,
149-152
digital wallet use, 187—188, 195

Private litigation against cartels
liability to, 29-30, 37-38

Property Media Group
collective bargaining applications, 42—43

Prysmian case
subsidiary agency in, 274-275

Public benefit
authorisation of mergers based on,
279-285

Quantifying benefit or detriment
when setting pecuniary penalties, 65-70

Reasonable man
ongoing search for, 249-250

Regulatory regimes
digital finance suppliers, 193
egg marketing, 201-209

Remedies
Russian competition law, 168
under Harper recommendations, 286291

“Request”
judicial definition, 177

Restraint of trade clauses
in employment contracts, 95-96

Russian competition law
case against Google, 164—168

Sales restrictions
“geo-blocking”, 242

Samsung Pay
growth in use of, 186

Sea Swift case
authorisation of mergers in, 283284
Tribunal authorises asset purchase,
223-227

Search and seizure operations
in African nations, 90-91

Security issues
digital wallet use, 190—191, 194

Servcorp case
unfair small business contracts in, 302—-303

Small and medium businesses (SMEs)
changes to unfair contract legislation for,
301-304

South Africa
competition law enforcement, 90-91

South Australia
Water Regime, 229

South Korea
amendments to competition law in,
315-318

Subsidiaries
proving agency of parent companies,
270-278

Tabcorp case
authorisation of mergers in, 280-283

Technological change see also Online
transactions
digital wallets, 183195
effect on market design, 231-232
extracting value from “big data”, 124—135
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Telecommunications industry Unfair contract legislation
communication of privacy information, changes for small businesses, 301-304
149-152 “consumer contract” vs “small business
compliance and monitoring arrangements, contract”, 14-21
62-64 United Kingdom
Tetra Pak case (China) “Access, Assess, Act” disclosure
decision in, 234 framework, 413

Open Banking initiative, 5-6

Tokenisation security policies to facilitate customer switching,

for digital payments, 194—-195 11-13
Totglity tltl.rincip lelst. 7576 United States
1 sething penatties, /o—= criminal cartel conduct cases, 5861
“Trade or commerce” laws regarding credit cards, 319-323
as applied to online transactions, 100-103 triggers for activating competition law,
. 157-158
Triggers
for activating competition law, 153162
“Triple A” framework see “Access, Assess, Victorian Farmers’ Federation
Act” framework collective bargaining applications, 41
Tying of products or services see Bundling Viral marketing see Marketing, online
arrangements
Water Regime (SA)
Underquoting certification application, 229
penalties for, 84—86 Website design see Online transactions
“Undue” Whistleblowers
judicial definition, 177-178 South Korean rewards for, 317-318
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