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obtain indemnity for appeal costs, 414-459

Assignees
as subsequent owners, 212-215

Assignment of rights
to recovery for defects, 222-223

Australian Standard AS1100
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Costs see also Pricing
ongoing validity of a settlement offer prior to
change of case, 414-459
requirement to renew an offer of compromise to
obtain indemnity, 414459

Cost/time claims
basis of, 113-119

Damages
for delay, 343-368
limitation of liability clauses, 4—12
whether ought to have been reduced for
betterment, 414459

Deeds of assignment

interpretation by reference to what a reasonable
business person would have understood the
terms to mean, 414-459

permissibility of reference to previous drafts and
omitted language, 414459

permissibility of reference to surrounding
circumstances in, 414459

Defective work and materials
recovery of losses from, 196-197
whether knowledge of an existing defect
prevented recovery for breach of an assigned
warranty, 414459

Deferred agreement clauses
in alliancing, 106-107

Delay
contract termination due to, 369-389
cost/time claims, 113-119
good faith doctrine and, 24
liquidated damages for, 343-368
Quantification of Delay and Disruption in
Construction and Engineering Projects, 332

Design
due skill and care in, 271-278

Determinations
application for leave to enforce, 80-83

Disclaimers
constraints of, 403

Discretionary powers
limited by good faith doctrine, 25

Dispute resolution clauses see also Alternative
dispute resolution
allowance for court applications within, 343-368
provide for progression, 299-305

Disruption
Quantification of Delay and Disruption in
Construction and Engineering Projects, 332

Documentation
volume of not an indicator of complexity, 296

“Due”
meaning of, 343-368

Duty of good faith see Good faith

ECPM model
alliancing vs, 109

England see United Kingdom

Equity
remedies for disappointed tenderers, 412-413

Errors of law
discretion of Court to intervene where applicant
invited error, 369-389
review available for, 242-259
whether failure to refer to evidence was failure to
consider, 369-389

Estoppel
remedies for tenderers involving, 412413

Evidence
whether failure to refer to evidence was failure to
consider, 369-389

Expert determinations
in alliancing, 107-108
right to litigate following, 299-305

Express terms
cannot be limited by good faith obligation, 25
good faith doctrine in, 16

Extension of time claims
delay damages payable in spite of, 343-368

Fact-finding
in calculating amount owing, 369-389

Fitness for purpose obligation
wind turbine designs, 271-278

Global claims
development of, 111-126

Good faith
Australian Standard AS1100 on, 13-29
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Government procurement
managing legal risk in, 395413
remedies for tenderers, 395-413

Grenfell Tower fire
Australian response to, 331

High Court decisions
contract refers to non-existent entity, 30-52
finding unreasonableness, 205-209
tortious recovery, 196-202, 219-220

Ilusory consideration
in alliancing, 105-106

Implied terms
good faith as, 14-15

Indemnity
requirement to renew offer of compromise to
obtain indemnity for appeal costs, 414-459
whether costs should have been awarded on basis
of, 414-459

Injunctions
contractual restrictions on, 343-368

Insolvency
date for assessing notice of, 127-187

Insurance issues
in alliancing, 108-109

Interest
failure to award argued to be error of law, 369-389
power of a Tribunal to award prejudgment, 369-389

Interim Deeds
as construction contracts, 82—-86

Interlocutory injunctions
contractual restrictions on, 343-368

Interpretation issues
good faith as interpretation tool, 15-16
limitation of liability clauses, 6—11

Invoicing
contractual provisions for, 348

Judicial review
of adjudication determinations, 242-259
whether liability has been discharged, 53-94

Jurisdictional issues
adjudication, 53-94
Court jurisdiction over adjudicator decisions,
242-259

recovery for defective building work, 216-218

West Coast model of adjudication, 295

whether failure to refer to evidence was failure to
consider, 369-389

Legal practitioners
improving productivity and, 263

“Legality” principle
Court jurisdiction over adjudicator decisions,
242-259

Liability
for defects, disappears on sale of property to
knowledgeable buyer, 205-209
limitation on types of loss or damage, 4-12
proving loss no impediment to award where
liability established, 119-120

Linked contracts
good faith doctrine and, 24-25

Liquidated damages provisions
for delay, 343-368

Liquidation, companies in
whether provisions available, 127-187

“Litigation” clause
whether valid following expert determination,
299-305

London
Grenfell Tower fire, 331

Loss
apportionment of, 120-124
difficulty in proving loss no impediment to award,
119-120
limitation of liability clauses, 4-12

Monetary ceilings
limitation of liability clauses, 5

Murray Review
on security of payment laws, 3

Notice of contractual breach
non-compliance invalidation of, 369-389
purpose of notice provision fulfilled but strict
terms were not, 369—-389

Obligation
good faith as, 18-21
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Orders
power of Court to make, quash and substitute,
369-389

“Payable”
meaning of, 343-368

Payment claims
adequacy of reasons for withholding, 127-187
alliancing approach, 99
identifying “payment disputes”, 6871

Performance bonds
given as security, 30-52
recourse to, 343-368

Pricing see also Costs
contractual provisions for, 348

Process contracts
for managing legal risk in government
procurement, 395413
remedies for tenderers in, 395-413

Procurement decisions
public vs selective, 400
remedies for tenderers, 395-413
risk management in governmental, 395413

Productivity
in construction industry, 263

Progress claims and payments
adjudication error in, 56-58
Court jurisdiction over adjudicator decisions,
242-259
does right to make survive termination,
226-241
right to, 127

Queensland
legislation addressing non-conforming building
products, 331

Reasonableness
of adjudicator’s determinations, 79-81
of cost and process for rectification of defective
work, 414-459
of cost/time claims, 113118
good faith doctrine and, 21-22

Rectification of contracts
where contract refers to non-existent entity,
30-52

Rectification work
possibility of, and recovery, 203-204

Reference dates
whether a precondition for valid payment claim,
226-241

Repudiation
finding of, 306-328
Risk
active management in construction, 333-342
in alliancing, 99-110
management of legal, 395-413

Security of payments legislation
Murray Review of, 3
West Coast model of adjudication, 279

Senate Economics References Committee
inquiry into non-conforming building products,
331

Singapore Society of Construction Law
annual update conference, 3

South Africa
construction contracts in, 5

Standard form contracts
adhesion contracts and, 191-194
Australian Standard AS1100, 13-29

Standards for construction
errors in, 271-278

Statutory law
good faith in, 16

Statutory warranties
protect subsequent owners, 195-225

Subcontractors
use of limited by good faith doctrine, 25

Tenderers
remedies for, 395-413

Termination of contract
for convenience, 56-58
mistaken belief about, 306-328

Time claims see Cost/time claims

Tortious recovery
High Court decisions, 196-197, 219-220
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Trust
good faith doctrine promotes, 27

Uncertainty
arising from good faith doctrine, 28

Uncommercial terms
bifurcation of rights through non-assignment of
accrued cases of action, 438-439
interpreting to give effect to commerical purpose,
369-389

United Kingdom
Grenfell Tower fire, 331
Quantification of Delay and Disruption in
Construction and Engineering Projects, 332

Unreasonableness
High Court decisions, 205-209

Valueless products
recovery for, 211-212

Warranties

assignment of accrued cause of action for breach
of a warranty to subsequent leaseholder,
414-459

assignment to subsequent owners, 195-225

contractual provisions for, 347

whether knowledge of an existing defect
prevented recovery for breach of an assigned
warranty, 414-459

West Coast model of adjudication
test for complexity, 279

Western Australia
complexity test legislation, 281-283

Wind turbine designs
failure of, 271-278
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