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Blood rights: The body and information privacy — Bruce Alston

Genetic and other medical technology makes blood, human tissue and other bodily samples an immediate and
accessible source of comprehensive personal and health information about individuals. Yet, unlike medical
records, bodily samples are not subject to effective privacy protection or other regulation to ensure that
individuals have rights to control the collection, use and transfer of such samples. This article examines the
existing coverage of privacy legislation, arguments in favour of baseline protection for bodily samples as
sources of information and possible approaches to new regulation protecting individual privacy rights in bodily
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Charting a course through difficult legislative waters: Tribunal decisions on life-
sustaining measures — Lindy Willmott and Ben White

Since the enactment of the Powers of Attorney Act 1998 (Qld) and the Guardianship and Administration Act
2000 (QId), a decision can be made to withhold or withdraw life-sustaining medical treatment from an adult who
lacks capacity to make such decisions for herself or himself. The Guardianship and Administration Tribunal of
Queensland has been asked to consider the law in relation to these decisions on a number of occasions since the
legislation was passed. This article explores the relevant provisions of these statutes and some of the difficulties
that arise from how they are currently drafted. It also examines how the Guardianship and Administration
Tribunal has dealt with applications to withhold or withdraw life-sustaining measures, and suggests a course that
might avoid some of the difficulties that are inherent in Queensland’s legislative regime. .........cccccevvvereenrnnnn 441

Court-ordered obstetrical intervention and the rights of a pregnant woman — Dilan
Thampapillai

Cases of court-ordered obstetrical interventions are not common but have caused great controversy in the United
States, Canada and Britain. At stake for the pregnant woman is her right to have autonomy over her body and
control over the medical treatment that she receives. However, with growing medical knowledge of the fetal
condition, there is a case to suggest that the fetus should have some rights where the decision of the pregnant
woman to refuse treatment would cause severe harm to the fetus. The article argues that though the case against
intervention is strong, court-ordered obstetrical interventions should still be possible in extreme cases. ........ 455
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Criminal and civil community-based “detention”: Some parallels — Chris Corns

Over the last 20 years, governments in Australia and elsewhere have increasingly embraced the notion of
community-based treatment of the mentally ill in preference to detention in a mental health facility. At the same
time, governments have also embraced the notion of community-based treatment and punishment of criminal
offenders in preference to detention in a custodial facility. This article examines the use of Community
Treatment Orders (CTOs) within the Victorian mental health regime, and the use of Intensive Correction Orders
(ICOs) within the Victorian criminal justice regime. It is argued that a number of striking similarities can be
found in the respective legislative schemes and policy considerations. ...........ccoeceveeereinerinenneneeneeneenen 462

Fiduciary disclosure of medical mistakes: The duty to promptly notify patients of
adverse health care events — 74 Faunce and SN Bolsin

Fiduciary obligations are imposed by the common law to ensure that a person occupying a societal role with a
high potential for the manipulation of vulnerable persons exercises utmost good faith. Australian law has
recognised that the doctor-patient relationship, while not wholly fiduciary, has fiduciary aspects. One important
consequence of attaching fiduciary duties to the doctor-patient relationship is that the onus of proof falls not
upon the vulnerable party (the patient), but upon the doctor (to disprove the allegation). Another is that consent
cannot be pleaded as an absolute defence. In this article the authors advocate that the law should now accept that
the fiduciary obligations of the doctor-patient relationship extend to creating a legal duty that any adverse health
care event be promptly reported to the patient involved. The reasons for creating such a presumption, as well as
its elements and exceptions, are eXPlaiNed. .........cccccoerririeieeiiriririeie e 478

Research on human embryos and cloning: Difficulties of legislating in a changing
environment and model approaches to regulation — Sonia Magri

It is difficult to regulate rapidly changing fields of science. New technologies are not anticipated and legislation
becomes inadequate. Legislative definitions are also problematic. This article begins with consideration of such
difficulties in the context of research on human embryos and cloning. It considers problems with past legislative
definitions in Australia, the new regulatory regime, and whether that regime now sets clear boundaries. It is
found that problems still exist — some terms are not adequately defined and boundaries for research prove
unclear. Three regulatory approaches are therefore discussed. Legislation based on strict definitions is compared
to a legislative model that leaves terms undefined. The third model, which combines framework legislation with
the oversight of a regulatory authority, is seen as most suitable. However, problems with this model are
recognised and suggestions made regarding how to ensure the “framework” remains workable and effective. ....

Euthanasia and assisted suicide: A liberal approach versus the traditional moral
view — Rachael Patterson and Katrina George

Within the context of the debate over the recent suspended sentence given to John Stuart Godfrey by
Underwood J in the Supreme Court of Tasmania for assisting his elderly mother with her suicide, this article
examines some of the more popular arguments for and against the moral acceptability of euthanasia and assisted
suicide. It considers the arguments put forward on the “difference principle” by Rachels and Nesbitt before
critically examining the liberal approach to the euthanasia issue as proposed by Kuhse. It is argued that whilst
Kubhse is correct to reject the difference principle, she does so for the wrong reasons. The penultimate section of
the article provides an overview of the traditional moral view against killing. The final part assesses whether the
arguments put forward by proponents of the liberal approach are capable of overcoming this view. .............. 494

Missed breast cancer: The legal factors — Michael Weir

Any reading of the relevant legal authorities confirms the special difficulties involved in the diagnosis of breast
cancer. In many cases a delayed diagnosis is made at a time when a patient’s position has become terminal. It is
easy for lawyers and expert witnesses to determine in hindsight what should have been done at some point in the
past. This article describes how the courts have dealt with this issue and comments on appropriate procedures
and approaches to both protect the interests of the patient and confine liability for the medical practitioner. . 511
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Journal of Law and Medicine, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to jlm@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email,
please confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the
mailing address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e All articles submitted to the journal, as well as editorials, are subject to blind peer review and where changes are necessary,
referees’ comments are communicated to the authors.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e C(Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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