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Quarantine in times of emergency: The scope of s 51(ix) of the Constitution —
Christopher Reynolds

This article explores the scope of s 51(ix) of the Constitution, the power of the Commonwealth to make laws
with respect to “quarantine”. While this power has sustained the Quarantine Act without a challenge since 1908,
it may be that future national public health emergencies, such as epidemics or bioterrorism, will (as has
happened in other countries) demand a level of federal preparedness that requires augmented public health
powers at a national level. If so, will the scope of the quarantine power, as determined by the High Court, be
wide enough to allow the Commonwealth to implement these powers? While there is some advantage in a
national approach, there is also some authority suggesting that the quarantine power could not extend to
domestic public health controls. If there is uncertainty about the scope of the power, what are the options?
Should there be another approach, with the States, Territories and the Commonwealth moving towards uniform
legislation and CO-0pErative arraNgEMENTS? .........ccovvuririereereireeeereieseseeseseresesessesesesesessssesesesessssesesesesessssesesesssns 166

Litigation and the medical indemnity crisis — Richard Travers

The medical indemnity crisis in Australia forced doctors, lawyers and insurers to re-appraise the way they
handle claims for compensation for medical error. This article examines some of the new approaches available
in Australia when patients claim compensation from their doCtors. ...........ccooieiieniiiciciiee e 178
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Stem cell technologies: Regulation, patents and problems — Shih-Ning Then

Human embryonic stem cell research promises to deliver in the future a whole range of therapeutic treatments,
but currently governments in different jurisdictions must try to regulate this burgeoning area. Part of the
problem has been, and continues to be, polarised community opinion on the use of human embryonic stem cells
for research. This article compares the approaches of the Australian, United Kingdom and United States
governments in regulating human embryonic stem cell research. To date, these governments have approached
the issue through implementing legislation or policy to control research. Similarly, the three jurisdictions have
viewed the patentability of human embryonic stem cell technologies in their own ways with different policies
being adopted by the three patent offices. This article examines these different approaches and discusses the
inevitable concerns that have been raised due to the lack of a universal approach in relation to the regulation of
research; the patenting of stem cell technologies; and the effects patents granted are having on further human
embryonic stem cell research. .........ccccovvvveciniirnrinnnn.

Surrogacy: Is there a case for legal prohibition? — Imogen Goold

Surrogacy arrangements are a complex and challenging issue for legal regulation. On the one hand, if we wish to
promote personal autonomy and enable the infertile to experience parenthood, there is a case for allowing these
arrangements to proceed. However, objections to legal sanctioning of surrogacy include concerns for the
surrogate and the child born through the surrogacy arrangement. Legally sanctioning surrogacy may also
adversely affect social conceptions of women’s roles or may be considered a form of commodifying women’s
reproductive capacities. This article examines these challenges to allowing surrogacy, but concludes that
surrogacy should not be legally Pronibited. ... e 205

Oregon: Does physician-assisted suicide work? — Alan Rothschild

Since November 1997, Oregon, a State in the United States of approximately 3.3 million people, has allowed
physician-assisted suicide, although not euthanasia, by virtue of the Death with Dignity Act. Before the Act,
physician-assisted suicide, as in Australia and other common law jurisdictions, was illegal. Under the Act, the
Oregon Department of Human Services is required to collect information and provide an annual report. The
Sixth Annual Report on Oregon’s Death with Dignity Act was released on 10 March 2004. .........c.cccccoveenene. 217

The construction of socially remedial legislation in Australia: The strange case of
hydrotherapy — Frank Bates

The article examines the canons of construction of socially remedial statutes in Australia and the utility and
acceptance of hydrotherapy as a means of medical treatment. It considers cases from various administrative
bodies in Australia as they have applied to this mode of treatment and notes that the canons have not been
applied uniformly. The results have sometimes been unhappy. The article suggests why that might be the case
and argues that the process may have undermined the medical utility of the treatment. ...........cccocoeveviinnnnenee 226

Duty to warn of genetic harm in breach of patient confidentiality — Sharon L Keeling

Harm caused by the failure of health professionals to warn an at-risk genetic relative of her or his risk is genetic
harm. Genetic harm should be approached using the usual principles of negligence. When these principles are
applied, it is shown that (a) genetic harm is foreseeable; (b) the salient features of vulnerability, the health
professional’s knowledge of the risk to the genetic relative and the determinancy of the affected class and
individual result in a duty of care being owed to the genetic relative; (c) the standard of care required to fulfil the
duty to warn should be the expectations of a reasonable person in the position of the relative; and (d) causation
is satisfied as the harm is caused by the failure of intervention of the health professional. Legislation enacted
subsequent to the Report of the Commonwealth of Australia, Panel of Eminent Persons (Chair D Ipp), Review of
the Law of Negligence Report (2002) and relevant to a duty to warn of genetic harm is considered. The modes of

regulation and penalties for breach of any future duty to warn of genetic harm are considered. ...................... 235
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Journal of Law and Medicine, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to jim@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email,
please confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the
mailing address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

o Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

o All articles submitted to the journal, as well as editorials, are subject to blind peer review and where changes are necessary,
referees’ comments are communicated to the authors.

Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

e Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

o “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

o In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

« In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.
6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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