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Polygraph testing for deception in Australia: Effective aid to crime investigation and
adjudication? — Marilyn McMahon

This article examines the current scope of polygraph testing in Australia, describes different approaches to
testing, briefly reviews recent information relating to validity and evaluates State legislation prohibiting the use
of polygraph testing for specified purposes in New South Wales. Consequent to the continuing controversy
regarding the accuracy of polygraph testing in detecting deception (and, conversely, truth-telling), it is argued
that the emerging use of polygraph testing is problematic and common law principles rendering the results of
such testing inadmissible in court do not constitute sufficient safeguard against inappropriate and intrusive
testing. Future research should identify specific polygraph testing techniques and consider the most socially
beneficial way of regulating this emerging area Of PractiCe. ..........coocurriiiiiiiiiiiiiiee e 24

Perceptions of responsibility for clinical risk management: Evidence from
orthopaedics practitioners, practice managers and patients in an Australian capital
city — Sally Andrews and Mary Barrett

The article describes a study of the perceptions of three groups — patients, orthopaedic surgeons and the
surgeons’ practice managers — concerning three types of legal risk associated with the duty of care: failure to
follow up, failure to warn and failure to diagnose. The study found there is cause for concern about doctors’
follow-up and documentation of patient care. Doctors may be unaware of the Australian courts’ propensity to
emphasise practitioner responsibility rather than patient autonomy. A further important result is the considerable
disparity between the surgeons’ views and the views of their practice managers about the duty of care. The
article draws out implications for improved risk awareness and suggests further research. .........cccoecccieinnnnnee 48

The law and practice associated with advance directives in Canada and Australia:
Similarities, differences and debates — Margaret Brown

This article is a summary of research that investigated the Canadian and Australian legislative framework
associated with advance directives in health care. The research focused on the context in which older people are
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encouraged to use advance directives. These are directions about refusal of medical treatment given in advance
of incompetence. Several confusing issues were also identified with the legislation related to advance directives.
There appears to be a move towards appointing a substitute decision-maker, but with significant differences
across the Australian States and in Canadian Provinces. The “conversation” about future decisions emerged as
an important theme, together with an emphasis on the process of “advance care planning” replacing the focus on
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Private thoughts of public representatives: Assisted death, voluntary euthanasia and
politicians — Lindy Willmott and Ben White

Assisted death and voluntary euthanasia have received significant and sustained media attention in recent years.
However, despite all of the recent attention that has focused on assisted death and voluntary euthanasia, a
discussion of the adequacy of existing laws has not made it onto the political agenda of any of the Australian
State or Territory governments. This article explores the role of politicians’ views and, as a case study, considers
the opinions expressed by a number of Queensland Members of Parliament. In light of the views of these
politicians and those of members of the public, as well as considerations arising from current medical practice,
the article argues that there is a need for open political debate on assisted death and voluntary euthanasia. . .... 77

The use of medical examinations for employment purposes — Robert Guthrie

This article examines a number of legal issues which arise where medical examinations or tests are used in the
employment context, either to test the suitability of a prospective employee in pre-employment situations or to
ascertain the fitness of existing employees. This article discusses the legal obligations involved in pre-
employment medical testing and, in particular, employee obligations to provide correct information in relation to
their health to a prospective employer. It also notes the consequences for employees of providing false
information in relation to workers compensation claims and dismissal cases. The article concludes by noting that
employers need to take care in seeking medical information, and that it should not simply be done as a
mechanical, matter-of-course exercise. ......

Diminished responsibility: The difference it makes — John Dawson

Should there be a defence of diminished responsibility after the mandatory life sentence for murder has been
abolished? This is the main question posed in this article, on the basis of a review of the central features of the
defence and its surrounding forensic context. The views of the defence taken by the Law Reform Commissions
of New South Wales and New Zealand are then compared. In conclusion, it is argued that opinions about the
continuing validity of the defence of diminished responsibility are bound to be influenced by wider positions
taken on the value of rules, as opposed to discretion, in the criminal 1aw. ..........cccocveevivirieiineenciceeeeen 103

Proof of cancer causation and expert evidence: Bringing science to the law and the
law to science — Randall Kune and Gabriel Kune

This article discusses the medico-scientific and the legal views of cancer causation and how these two
approaches impact on expert evidence.. The article does not seek to identify or to resolve all the controversies or
inconsistencies in the area. Rather, it sets up a basic framework for the general presentation and testing of expert
medico-scientific evidence in litigation related to cancer causation. Specifically, it seeks to identify the technical
questions of law and medical science regarding which medico-scientific disciplines can be relevant to proving
cancer causation, and who the relevant expert witnesses to achieve this task would be. Emerging areas of cancer
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Guidelines for Contributors

Contributions to the journal are welcome and should be sent to the Production Editor, Journal of Law and Medicine, Lawbook
Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier) or by email to
jlm@thomson.com.au, for forwarding to the Editor.

Manuscript

e Submission of a manuscript will be held to imply that it is original, unpublished work and has not been submitted for
publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.

Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

Manuscript should not exceed 10,000 words for articles or 2,000 words for section commentary or book reviews.

An abstract of 100-150 words is to be submitted with article manuscripts.

Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e All articles submitted to the journal, as well as editorials, are subject to blind peer review and where changes are necessary,
referees’ comments are communicated to the authors.

Style

1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases

e Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote.

e Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie, CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG & GG v Minister for
Community Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books:

e Books should be cited as follows: Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed,
Lawbook Co., 2002) p 55.
e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals

e Journal articles should be cited as follows (wherever possible use official abbreviations not the full name for journal titles):
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet citations

e Cite internet publication as for any other document, with URL underlined, and date the document was viewed, eg:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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