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INDEX
Access to justice – see Justice

Advocates
assessment of by judiciary, 223

Alternative dispute resolution
agreed solution, risks to fairness of, 169-170
India, in – see India
South Australian courts and tribunals, in, 25-38

conciliation, 25
Workers Compensation Tribunal, in, 34-37

District Court, mediation in, 26-28
cost of mediation, 26-27
effect on courts, 27
method of, 28
pilot scheme, 26-27

education of public, need for, 27
encouraging, 37-38
Environment Resources and Development Court

mediation in, 28-29
settlements, number of, 29

judicial officers, role of, 25
Magistrates Court, 29-34

court-appointed experts, 32
general/personal injury jurisdiction, 29, 30- 31
mediation, approach to, 31-32
minor civil jurisdiction, 29, 30-31
pre-lodgment scheme, 29, 30, 33
process maps for schemes, 33-34

mediation, 25
compulsory, 25, 29
Environment Resources and Development Court, in, 28-29
Magistrates Court, 29-34
Supreme and District Courts, 26-28

Residential Tenancies Tribunal, 25
Supreme Court, mediation in, 26-28

cost of mediation, 26-27
effect on courts, 27
method of, 28
pilot scheme, 26-27

Workers Compensation Tribunal, 34-37
compulsory conciliation, 35
costs, 35-36
method, 35-37

Anton Pillar orders, 188-189
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Appeals
bias, for – see Bias, apprehended
electronic – see Technology and courts

Australian Judicial Training College, 49-50

Bias, apprehended, 61-62
appeal decision tainted by, 177
principles, relevant, 178
set aside order for, 177
test of, 61
Wentworth v Rogers, 177-179

Bill of Rights – see New Zealand Bill of Rights Act

Case management, 6, 8, 9
commitment to, 13-14
continuation trend, 13-15
individual docket system, 14-15

Civil justice reform, 155-171
agreed solution, risks to fairness of, 169-170
cost and delay

changes made to reduce, 160-162
alternative dispute resolution, 161, 162
case management, 161, 162
making system less adversarial, 160-161
scales of fees, 161
success of these measures, 162

changes must continue, 163-164
information technology, 163
simplify processes, 163

evidence
distinction between oral and documentary, 167-168
expert, difficulty in assessing, 166-167
objective, increasing availability of reliable, 164-166
oral, unreliability and subjectiveness of, 164-166

misapprehensions inhibiting change, 156-160
changes will make system worse, 156
elements of system and rationale, 156-157
perceiving European systems as inferior, 159-160
rationale forgotten, 157-158

objective evidence, increasing availability of reliable, 164-166
oral evidence, unreliability and subjectiveness of, 164-166
unrepresented litigants, 168-169

Conciliation – see Alternative dispute resolution
Confidentiality – see Privacy
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Costs
discovery, of – see Electronic evidence
reforms – see Civil justice reform

Court
charters, 9
consumer orientation of, 8-9, 15-19

complaints procedures, 9, 16
performance standards, 9, 16-18
published information, 19

India, in – see India
procedures, 8-9

Delays in courts
India, in – see India
reforms to reduce – see Civil justice reform

Digital recording, 74 – see also Technology and courts

Discovery
electronic evidence, of – see Electronic evidence
purpose of, 181

Discretions, judicial – see Judiciary

District Court (SA)
ADR in – see Alternative dispute resolution

Documents
electronic evidence as – see Electronic evidence

Education of judiciary – see Judiciary

Electronic developments – see Technology and courts

Electronic evidence
analysis of, 191-192
Anton Pillar orders, 188-189
discovery of, 180-201

confidentiality, 191
costs of, 183, 191
courts’ powers to mould orders, 182-185, 189-191

Federal Court of Australia, 183-185
factors considered, 184
request by party, 184

Supreme Court of South Australia, 182-183
factors considered, 183

failure to make proper discovery, 183, 185
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legal professional privilege, 191
manner of inspection and production, 190-191
Oberdan principle, 183
order, framing the, 189-191

confidentiality, 191
costs, 191
legal professional privilege, 191
manner of inspection and production, 190-191
preliminary exchange of information, 189
scope of discovery inquiry, 189

outcomes for litigants, 185
parties agree their own process, 183
PAWA litigation, case study of the, 192-194

discovery orders, 192
further discovery, 193-194
PAWA and Gasgo’s application, 192-192

preliminary exchange of information, 189
purpose of, 181
scope of discovery inquiry, 189

documentary status of, 181-182
Federal Court of Australia, 182
Supreme Court of South Australia, 182

durability of, 187-188
locations, numerous, 188
preservation of, 186-187

BT Australasia Pty Ltd v NSW and Telstra, 186-187
procuration of, 187-191

Anton Pillar orders, 188-189
durability of, 187-188
framing the discovery order, 189-191
locations, numerous, 188

Enforcement Review Program, 225-231
aims of, 226-227
background, 225-226
process, 228
“special circumstances”, what are, 227
statistics, 228-231

applications for revocation of fines, 229
cases listed, cleared and adjournments, 230
number and dollar value of clearances and adjournments, 230

target group, 226

Environment Resources and Development Court (SA), ADR in – see
Alternative dispute resolution

Evidence
discovery of electronic – see Electronic evidence
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distinction between oral and documentary, 167-168
electronic – see Electronic evidence
expert, difficulty in assessing, 166-167
impact of technology on, 78-79
objective, increasing availability of reliable, 164-166
oral, unreliability and subjectiveness of, 164-166

India
Constitution of, 122, 126-127, 139
development of legal system, 122-125

colonial law, 123-124
post-independence law, 124-125
pre-colonial law, 122-123

dispute resolution in, 121-154
alternatives to courts, 141-146
Lok Adalats, 121, 126, 142-150
Panchayats, 141-142

District Court, 139
Family Courts, 139-141
High Courts, 139
judicial system, 126-135

appointment of judges, 127-129
computerisation, 132-133
court administration, 129-130
delays, 121, 130-132, 148-149
functioning of, 130-133
judicial accountability, 129-135
judicial behaviour, 133-135
reforms, proposed, 131-132
separation of powers, 127-135

legal system, development of, 122-125
Lok Adalats, 121, 126, 142-150

access, 148
constitution of, 144-145
efficiency of dispute resolution, 148-149
impacts of, 147-150
improving justice for identified classes, 149-150
permanent, 146
processes, 146-147

Magistrate, 139
Munsiff, 139
National Legal Services Authority, 143-145
Panchayats, 141-142
political and legal structure, 122
subordinate judiciary, 139
Supreme Court, 135-138

Chief Justice’s court, 138
court environment, 135-136
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filing and case management, 137-138
judges and the court, 136

Individual docket system, 14-15

Judicial conduct
New Zealand, in, 104-116

constitutional law matters, in, 109-110
contextual judicial conduct, 107-108
egalitarian ideal, 106-107
false travel expense claims, 104, 110, 111-114
separation of powers, 109-110
social context, 105-106
virtue ethics, 110-111

standards of, 223

Judicial Information Retrieval System, 221

Judiciary
assessment of honesty and reliability by, 222-223

advocates, of, 223
witnesses, of, 222-223

conduct, standards of, 223
discretions of, 220-221

sentencing, in, 220-221
education of – see professional development of
functions of, 5-24

access to justice – see Justice
case management – see Case management
managing justice – see Justice

India, in – see India
performance of

indicators of, 217-218
measuring, 223-224

preparation and delivery of directions, ruling etc, 223
professional development of, 9-10, 202-215 – see also Magistrates, 

professional development
adult learning, principles of, 49, 52-53
approaches to, 203-204
Australian Judicial Training College, 49-50
feedback

need for, 216-217
performance indicators, as, 217-218

Judicial Information Retrieval System, 221
mission of, 212-213
National Judicial College of Australia, 203

online program
development of, 208
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in-house activities, 208, 209
possibilities for, 207
promotion activities, 208, 209
training trainers, site for, 208, 209, 214
website, prototype for, 209

online delivery
barriers to acceptance and use, 210-212

attitudinal, 211
design limitations and misunderstandings, 211-212
products and design, 210-211
training and technical support, 211

customising learning, 212-213
flexibility of, 212
importance of, 204
mainstream professional development, as, 210
National Judicial College of Australia, by, 208-209
“space”, creating, 213
support from judiciary, need for, 214
video, use of, 213
WebCT and other tools, 207, 209, 213

reflective practitioner, 216-224
assessment of honesty and reliability

advocates, of, 223
witnesses, of, 222-223

concept of, 216-217
discretions, 220-221

sentencing, in, 220-221
performance, measuring, 223-224
prepare and deliver directions and rulings, 223
standards

judicial conduct, of, 223
setting, 219-220, 223-224
where necessary, 219

tasks, analysis of, 218
university studies compared with professional development programs, 

202-203
workshops and discussions, 203-204

continue with professional development, failure to, 206-207
incorporate prior knowledge, failure to, 205
integrate and use resources, failure to, 205-206
reflection and evaluation, failure to draw on, 206
sequence topics, failure to, 206
shortcomings of, 205-207
structure programs, fail to, 206

self-governance of, 10
standards

conduct, of proper, 223
sentencing, 221
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setting of, 219-220, 223-224
where necessary, 219

Justice
access to, 5-13

Access to Justice Report, 6-11, 19
aftermath of, 10
aspirations and sub-themes, 6-8
court charters, 9
court procedures, 8-9
judicial education, 9-10
judicial self-governance, 10
objectives identified, 7
proposals for the courts, 8-10

case management, 6, 8, 9, 13-15
consumer orientation, 8-9, 15-19
Justice Statement, 10

managing, 5, 6
ALRC report, 11-12, 19

problems identified, 11-12
proportionality principle, 12
terms of reference, 11

case management, 6, 8, 9, 13-15
consumer orientation, 8-9, 15-19
trends, continuing, 13-19

case management, 13-15
consumer orientation, 15-19

reform – see Civil justice reform

Legal professional privilege – see Privilege, legal professional

Lok Adalats – see India

Magistrates
feedback, importance of, 47-48
observation, reflection and discussion exercise, 41-47

what magistrates gained, 42-46
professional development, 39, 48-50 – see also Judiciary

adult learning, principles of, 49, 52-53
Australian Judicial Training College, 49-50
independence and accountability, 48-49
judge-controlled programs, need for, 50

research project on work of, 39
findings, 41
methodology, 40
observation exercise, 41-47
problems identified, 41
recommended model, 50-55
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adult learning principles, compatibility with, 52-53
other models proposed, 51-52
reflective practice, 51
safeguards, 54-55
summary, 50

solution proposed, 41

Magistrates Court (SA), ADR in – see Alternative dispute resolution

Mediation – see Alternative dispute resolution

New Zealand
Bill of Rights Act – see New Zealand Bill of Rights Act
judicial conduct in – see Judicial conduct

New Zealand Bill of Rights Act, 85-103
application of, 87
Canadian alternative, 95-96
challenges for judiciary, 100-101
constitutional status of, 93-96
criminal procedure, 97-98
freedom of expression, 98-99
international criticism, 93-94
interpretations, consistent and possible, 91
mechanics of, 87-92
origins of, 86-87
pre-enactment scrutiny, 92
R v Pora, 94-95
reasonable and justifiable limits, 90
remedies, 96-97
right to be free from discrimination, 99-100
right to life, 99-100
ss 4, 5 and 6, interplay of, 88-90
ss 4-6, summary of operation of, 91-92
statutes, impact of on other, 87-92
substance of, 96-100
who is bound by, 87

Paperless courts - see Technology and courts

PAWA litigation, 192-194 – see also Electronic evidence, discovery of

Privacy
impact of technology on, 79

Privilege, legal professional
electronic discovery, in – see Electronic evidence
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Professional development for judges – see Judiciary

Reform
civil justice – see Civil justice reform

Residential Tenancies Tribunal (SA), ADR in – see Alternative dispute
resolution

Sentencing
discretions in, 220-221
Judicial Information Retrieval System, 221
standards, 221

Singapore
technology in courts, 68-70

Standards, judicial – see Judiciary

Technology and courts, 63-84
appeals, 75-77
Asian/Australasian regional developments, 68-70
case management, 71
confidentiality, impact on, 79
court rules, 68
criminal trials, impact on, 77-78
digital recording, 74
eCourt strategy, 70-77
electronic developments

legislative recognition of, 67-68
potential of, 66

electronic filing system, 70-71
evidence, impact on, 78
extensible markup language, 74
hearings, 71-72
information technology, meaning of, 64-65
interlocutory matters, 71
judges’ chambers, 75
judicial impacts, 79-80
paper, history of, 65-66
Philippines, in Supreme Court of, 63-64
privacy, impact on, 79
projected innovations, 81
public, impact on, 80-81
remote locations, 77
Singapore, in, 68-70
video-conferencing, 72-74
voice recognition technology, 74
XML, 74
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Video-conferencing, 72-74
advantages of, 72-73
issues relating to, 73-74

Voice recognition technology, 74 – see also Technology and courts

Witnesses
assessment of honesty and reliability of, 222
cultural and communication difficulties, 222-223

XML, 74 – see also Technology and courts


