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The prudent eunuch: Superannuation trusteeship and member investment
choice – M Scott Donald

The provision of investment choice to members of superannuation funds fundamentally
challenges the role of the trustee as ultimate arbiter of what is in the best interests of
members. This article suggests that current differences in opinion about the devolution of
trustee responsibility in a member investment choice environment reflect differences with
respect to a fundamental philosophical issue: who ought to make the judgment about
which investment strategy is appropriate for the member? The article also proposes that,
notwithstanding the extent of legislative and regulatory incursion into superannuation,
trust law retains an important part to play in securing members’ interests, especially with
regard to determining the content of the investment choice “menu”. The article also
proposes a link between member investment choice and the provision of advice to
members. ................................................................................................................................. 5

Secured financing in India: Key issues for foreign lenders – Melissa Lim

Foreign lending in India may be booming but foreign lenders need to be aware that the
law is not clear cut and there are many issues to consider. This article analyses the key
issues that foreign banks should be aware of when providing secured financing to
borrowers in India. The article first sets out the background of financing in India. It then
focuses on corporate issues specific to the Indian borrower company. The article
summarises the approvals that may need to be obtained by such foreign banks and
interaction with governmental authorities; focuses on taking security and enforcing
security; and describes other miscellaneous key issues relevant to Indian financing of
which foreign financiers should be aware. ............................................................................ 20

Airlines and “queue-jumping” in insolvency – Rhys Bollen

The High Court has upheld the International Air Transport Association’s claims about the
effect of its clearing house system in relation to the insolvency of Ansett Australia. This
article examines this significant decision in the field of payment systems, multilateral
netting and set-off. The case departs from the previous leading case in the area (British
Eagle) and clarifies some of the legal uncertainty that prompted the passing of special
netting legislation in a number of countries. ......................................................................... 35
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A review of recent developments in European payment system regulation (including
the new Payment Services Directive) – Rhys Bollen

The European Commission continues to pursue legislation and other measures to
encourage a pan-European single payment area as part of the wider internal market
project. This article examines some recent reviews of the existing legislation on payment
services, takes a detailed look at industry’s Single European Payment Area (SEPA)
initiative and gives a detailed account of the new Payment Services Directive and its likely
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Journal of Banking and Finance Law and Practice, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St,
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at the mailing address noted above.
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By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
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Manuscript
• Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
• Manuscript should not exceed 15,000 words for articles or 3,000 words for section commentary or book reviews. An

abstract of 100-150 words is to be submitted with article manuscripts.
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
• This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each

article is, prior to publication, reviewed in its entirety by a suitably qualified expert who is independent of the author.

Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than
as a footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie CCH, Butterworths); media neutral citation.

• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at
34; 66 ALJR 408; 107 ALR 1.

• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for

Community Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.

3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
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Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
• In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and its
Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://www.subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL
and include the date the document was viewed.
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