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Administration, external
arbitration and, 163-164, 174
patent and, interaction of, 174-175
deed of company arrangement, 164
intellectual property rights and, 173-174
licensing agreements, effect on, 173-174
Larkden dispute see Larkden Pty Ltd v Lloyd Energy Systems Pty Ltd
nature of, 163
voluntary, 164
Administrators
Australian insolvency practitioners, 37
investigation of company on appointment, 164, 173
Anti-deprivation principle
arrangements applicable to, 228, 241
Australia
application in, 226
decisions, 226-227
Belmont Park Investments Pty Ltd v BNY Corporate Trustee Services Ltd, 225-241
content of
formalistic element, 234
substantive test, 234
exceptions
asset is ancillary to a personal right, 236
licences and leases, 234
ongoing obligations and unperformed services, 234-236
features of, 228-229
intention, role of, 237-238
licences and leases, immunity from, 234
nature of, 226
net assets, misguided focus on, 230-232
ongoing obligations and unperformed services, application to, 234-236
pari passu
contrasted with, 229
non exclusivity with 232-233, 241
overlap with, 232
violation of both at the same time, 233
scope of, 238-289, 241
source of asset, relevance of, 237
triggered on entry into insolvency, 229
Arbitration
arbitrability, 161, 166, 173
matters where exclusive jurisdiction applies, 161
benefits of, 160
central tenets of, 160-161
domestic commercial, 159
external administration and, 163-164
patent and, interaction of, 174-175
inappropriateness, where 161-162
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intellectual property and, 173
international in Australia, 159
Larkden dispute see Larkden Pty Ltd v Lloyd Energy Systems Pty Ltd
nature of, overview, 159
patent and, 163, 166, 173
Assignment of liquidator’s rights to sue
corporate insolvency context, in, 282-284
company’s right to, or the fruits thereof, 283
liquidator’s right to, or the fruits thereof, 283-284
impact of provisions, 286
NZ legislation compared with draft Australian, 284-285
rationale for, 284
Australia
the Bond Bill, 12
post-PPSA position see Personal Property Securities Act 2009 (Cth) (PPSA)
pre-PPSA position, 11
Australian Financial Services licensees
client money rules, 194
penalty and enforcement regime, 199
Australian Securities Exchange (ASX)
Australian CCPs, changes to account structures, 177
OTC Interest Rate Derivatives Clearing Service, development, 181
Bankruptcy
early English system, 139-140
modern process of, 126-127
voluntary, role of, 136-137
Roman Republic, in see Roman Republic
social stigma of, 139
voluntary, nature of, 140-141
Belmont Park Investments Pty Ltd v BNY Corporate Trustee Services Ltd
see also Anti-deprivation principle; Pari passu
Canada
OTC derivatives
global market share, 181
PPSA
“good faith and commercial reasonableness”
British Columbia, Saskatchewan, 119-121
Ontario, Canada, enforcement requirements, 116-117
provincial legislation, overlap, 9, 31-32
receivers, regulation of under, 8
secured parties, rights under, 8
pre-Canadian PPSA regime, 7
privately appointed receivers, 8
statutory derivative action legislation, 244
Class actions
commercial litigation funding and, 252-253
nature of, 251
opt out mechanism, 252
popularity of, 251-252
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statutory derivative actions, compared with, 252
Client money rules
Corporations Act provisions, 194
derivatives, with respect to, 195-199
penalty and enforcement regime, 199
Collateral
receivers identification and claw-back of
commingled goods, 28
extinguishment rules, 28-29
opportunities to perfect security, seize, 29
Commercially reasonable manner
meaning, 22
Canadian and US approach, 23
New Zealand approach, 22
requirement to act in under PPSA, 21-23
Common law derivative action
see also Statutory derivative action
exception to the rule in Foss v Harbottle, 243
scope of, 243
Commingled goods
tracing of, 28
Controllers
Australian insolvency practitioners, 37
Corporate receivers
PPSA, and
appointment to specific property, 26-27
exclusion from, extent, 6, 15
obligations which may apply, 17, 25
PPSA retention of title property, 25-26
property of the corporation, meaning, 26
Corporations
receivers appointed to property of see Corporate receivers
Corporations Act 2001 (Cth)
client money rules, 194
penalty and enforcement regime, 199

debts incurred, liability of insolvency practitioners under, 60-61

s 419, personal liability under, 60-61, 65-68
origin and purpose, 68
post-appointment wages decisions, 71-72
s 443 A, personal liability under, 60-72, 65-68
origin and purpose, 68

s 556(1)(a), priority of liquidation expenses under, 60, 62

pari passu principle provisions, 227

personal property of individuals, 13

receivers appointed under Part 5.2, 6, 13
limited to corporate receivers, 15
non-application of PPSA to, 6
property of individuals excluded from, 15

statutory derivative action provisions, 242-244
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Cross-border insolvency
Ackers v Saad Investments Co Ltd (in official lig), 202-205
background, 202
Commissioner of Taxation application, 203
decision and reasons, 203-204
UNICITRAL Model Law on Cross-border Insolvency
Art 6,204
Art 22(3), 203
court power to modify, 205
Debts incurred by insolvency practitioners
building works, for, 64-65
causation test, application of 76-81
“but for” test, 60, 66-67, 76-81
Corporations Act 2001, under, 60-61
s 419, personal liability under, 60-61, 65-68
origin and purpose, 68
post-appointment wages decisions, 71-72
s 443 A, personal liability under, 60-62, 65-68
origin and purpose, 68
s 556(1)(a), priority of liquidation expenses under, 60, 62
debts
liquidation expense, whether, 74-75
nature of under ss 419 and 443A, 70
other obligations distinguished, 69-70
incurred, meaning, 60
s 419, under, 71-72
s 556(1)(a), under 72-73
judicial considerations
omission, incurred by, 60
avoidable obligation, where 62-63
periodic tenancies, for, 64
personal liability, where, 60-61
“but for” test, 60, 66-67, 76-81
variation or limitation order, application for, 81
powers and discretions of insolvency practitioner, 78-79
pre-existing contracts, arising under, 61
failure to terminate, 65, 67
wages and superannuation, liability for post-appointment, 61, 64, 76-81
causation test, application of 76-81
debts incurred, where held to be, 77
leave and retrenchment entitlements, application to 79-81
liquidation expenses incurred under s 556(1)(a), 75
powers and discretions of insolvency practitioner, 78-79
recent s 419 decisions, 71-72
Deed administrators
Australian insolvency practitioners, 37
Deed of company arrangement
external administration by, 164
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Derivative actions
see Common law derivative actions; Statutory derivative actions
Derivatives market
see OTC derivatives;
Enforcement under the PPSA
controllers, application to, 14
corporate receivers, exclusion from, 6
non-corporate receivers, application to, 6, 14
rationale for inclusion, 14
England
early, bankruptcy system in, 139-140
Enterprise groups
Australia law approach, 273, 276, 280-281
entity principle
Australian insolvency law premised on, 273
nature of, 273
UNCITRAL Legislative Guide on Insolvency Law, 273-275
enterprise groups, application to, 276
financing among members, 276-278, 280
joint and procedural coordination required, 279
restrictions on obtaining finance, 279
security provision among members, 278
key objectives, 273-274
Australian regulatory response, 273
Entity principle
Australian insolvency law premised on, 273
enterprise groups and, 273
Extinguishment rules
PPSA, under, 28-29
ordinary course of business rule, 29
Harmer, Ron, 223
“Honestly and in a commercially reasonable manner”
enforcement provisions under the PPSA
“commercially reasonable” meaning, 113
compliance with, procedure to ensure, 124
duty of secured party to act in, 111
“honestly” meaning, 112
impact of provisions, 123
knowledge and, 114
market value requirements and, 114-115
other jurisdictions, provisions in, 116-123
British Columbia, Saskatchewan, 119-121
New Zealand, 118
Ontario, Canada, 116-117
United States, 121-123
Income tax
privately appointed receivers and managers
collection of outstanding, 264-246
secured creditors, no priority over, 265-266
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Insolvency practitioners
administrators, 37
controllers, 37
debts see Debts incurred by insolvency practitioners
deed administrators, 37
liens see Liens of insolvency practitioners
liquidators, 37
provisional liquidators, 37
receivers, 37
role and function of, 58
Insolvent trading
good faith defence in New Zealand
Farrell and Rogan as Liquidators of Contract Engineering (In Rec and Lig) v Fences
& Kerbs, 212-219
Australian legislation distinguished, 216-217
International Cat Manufacturing Pty Ltd (In Liq) v Rodrick, 207-210
Intellectual property
arbitration and
disputes involving, issues, 161-162, 166, 173
external administration and, interaction of, 174-175
licensing agreements, effect on, 173-174
categories of rights, 162
external administration and, 164, 173-174
Larkden dispute see Larkden Pty Ltd v Lloyd Energy Systems Pty Ltd
patent see Patent
International Cat Manufacturing Pty Ltd (In Liq) v Rodrick
facts, 207
insolvent trading claim, 210
s 267 challenge, 209
solvency, determining, 207-208
uncommercial transaction, 208-209
Larkden Pty Ltd v Lloyd Energy Systems Pty Ltd
see also Arbitration; Intellectual property; Patent
arbitration, intellectual property and administration, interaction of, 159-175
background, 165-166
first judgment, 166-167
events surrounding, 167-168
fourth judgment, 171-172
second judgment, 168-170
events after, 170
third judgment, 170-171
Leave and retrenchment entitlements
liability of insolvency practitioners for, 79-81
Licences and leases
anti-deprivation principle, immunity from, 234
Liens of insolvency practitioners
Australia, circumstances awarded, 59
circumstances may arise, 40
court, objectives when awarding, 37, 51
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other methods, 38, 51-52
English courts, origins in, 44-50
administration of deceased estates, 44, 46
costs of realising property, 47-48
court-appointed receivership, 59
mortgage property, dealing with, 45
expenses, permissible, 41
nature of, right or remedy, 55-58
origins of, 41-42
personal claims of practitioners, 54-55
provisional liquidator, lien of, 42-43, 51
purpose of, 51
receiver and liquidator’s positions contrasted, 50
rights secured by, 53-54
salvage, 48, 50, 52-53
salvage lien, 57
Universal Distributing Company Ltd
decision, 39
facts, 38
liquidator’s remuneration, entitlement to, 39
subsequent decisions, 40
Liquidators
assignment of rights to sue in NZ, 281-286
corporate insolvency context, in, 282-284
company’s right to, or the fruits thereof, 283
liquidator’s right to, or the fruits thereof, 283-284
impact of provisions, 286
legislation compared with draft Australian, 284-285
rationale for, 284
Australian insolvency practitioners, 37
remuneration, entitlement to, 39
McPherson, The Hon Bruce, 223
Managers
privately appointed see Privately appointed receivers and managers
New Zealand
Farrell and Rogan as Liquidators of Contract Engineering (In Rec and Ligq) v Fences
& Kerbs, 212-219
Australian legislation contrasted, 216-217
good faith defence to insolvent trading, 212-213, 218
Court of Appeal decision, 213-217
“new” value, 286-287
forbearance to sue as, 287-288
pari passu, principle of, 214-215
liquidators, assignment of rights to sue, 281-286
corporate insolvency context, in, 282-284
company’s right to, or the fruits thereof, 283
liquidator’s right to, or the fruits thereof, 283-284
impact of provisions, 286
legislation compared with draft Australian, 284-285
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rationale for, 284
NZPPSA
good faith, secured party to act in, 118
receivers, exclusion of, 9
recent cases
Marac Finance Ltd v Greer, 85-87
Stockco Ltd v Gibson, 87-89
The Healy Holmberg Trading Partnership v Grant, 89-91
phoenix company provisions
Companies Act s 386A(1), 147
Grant v Independent Livestock 2010 Ltd, 150-154
Groves v TSSN Ltd (in lig), 148-150
objectives of, 147-148
Receiverships Act 1993 (NZ)
enactment, 7, 10
prevails over NZPPSA, 10
receivership regime implemented by, 7
Novation
implications for receivers exercising, 33
Octaviar Administration Pty Ltd (In Liq)
voidable transaction proceedings, time to initiate, 210-201
Ongoing obligations and unperformed services
anti-deprivation principle, application to, 234-236
OTC derivatives
Australian market
risk levels, 176
size, 180
structure of, 179-183
central clearing, 177
agency model, 198
facilitation of, 181
nature of, 179
principal model, 198
central counterparty (CCP)
account structures of
individual segregated client accounts (ISCAs), 178, 187
legally segregated but operationally commingled accounts (LSOC), 178, 185-187
Australia, no large global present, 181-182
domestic, development of, 181
negative impacts of, 181
OTC Interest Rate Derivatives Clearing Service, 181
insolvency of, repercussions, 177
use of foreign by Australian entities, 182-183
clearing houses
current Australian, 182
account structures, 183
client margin
initial margin, 179
variation margin, 179
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client money account structures
current Australian clearing houses, 183
overview, 183-185
proposed, 185-188
legal segregation with recourse model, 187
legally segregated but operationally commingled accounts (LSOC), 178, 185-187
optionality model, 187
physical segregation model, 185
client money rules, 194
LSOC, relationship between, 194-200
penalty and enforcement regime, 199
Corporate Legislation Amendment (Derivative Transactions) Act 2012
reforms implemented by, 176
futures brokers, 199
legally segregated but operationally commingled accounts (LSOC), 178, 185-187
client money rules, relationship with, 194-200
problems with model, 188-190
recommendations to support use of, 191-194
OTC Interest Rate Derivatives Clearing Service
ASX development of, 181
individual segregated client accounts (ISCAs), 178, 187
legally segregated but operationally commingled accounts (LSOC), 178, 185-187
ASX objectives for, 187
portability, 180
segregation, 179-180
Pari passu principle
anti-deprivation principle
contrasted with, 229
non exclusivity with 232-233, 241
overlap with, 232
violation of both at the same time, 233
application of, 226, 241
Belmont Park Investments Pty Ltd v BNY Corporate Trustee Services Ltd, 225-241
Corporations Act provisions, 227
Farrell and Rogan as Liquidators of Contract Engineering (In Rec and Liq) v Fences
& Kerbs, 212-219
application in New Zealand, 214-15
“new” value, 286-287
forbearance to sue as, 287-288
public policy and, 227-228
scope of principle, 239-241
triggered when distribution is made, 229
Patent
arbitration and, 161-162, 163, 166-167, 173
external administration and, interaction of, 174-175
licensing agreements, effect on, 173-174
external administration and, 164
Larkden dispute see Larkden Pty Ltd v Lloyd Energy Systems Pty Ltd
rights given by, 162
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Personal Property Securities Act 2009 (Cth) (PPSA)

amendments, proposed
overseas legislation, differences with, 35
uniform code, adopt, 35-36
the Bond Bill, 12
codification, 14
commercially reasonable manner
meaning, 22
other jurisdictions meaning, 22-23
requirement to act in, 21-23
controllers, application to, 14
corporate receivers
exclusion from, extent, 6, 15
obligations which may apply, 17
differences with Canadian and New Zealand legislation, 35
distinction between corporate and non-corporate receivers, 6
enactment, 5
enforcement provisions, 109-124
grantor, protections, 110-111
notification requirements, 110
options for secured party, 109
rationale for inclusion, 14
“honestly and in a commercially reasonable manner”
“commercially reasonable” meaning, 113
compliance, procedure to ensure, 124
duty of secured party to act in, 111
“honestly” meaning, 112
impact of provisions, 123
knowledge and, 114
market value requirements and, 114-115
other jurisdictions, provisions in, 116-123
British Columbia, Saskatchewan, 119-121
New Zealand, 118
Ontario, Canada, 116-117
United States, 121-123
individuals
application to, 6, 14, 16-17
definition, 17-18
litigation under, increase in, 34-35

market value, or best price requirements as to, 24, 111, 114-115

non-corporate receivers
application to, 6, 14, 16
commercially reasonable manner, to act in, 21-23
“honestly”, act, 21-22
identification of regime applicable, 19-20
market value, or best price, sale for, 24
notice requirements, 20-21
receiver, meaning, 18-19
secured party, whether, 19
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subsequently registered interests, ability to sell through, 24
surplus proceeds, distribution of, 25
overlapping obligations, 31-32
overseas legislation, mirror of, 5
purpose, 5
receiver, meaning, 18-19
receivers, impact on, 27-31
appointment under an unperfected security interest, 32-33
collateral available, determine, 28-29
commingled goods, 28
extinguishment rules, 28-29
opportunities to perfect security, seize, 29
perfection of interests where required, 30
priorities, ascertainment, 30-31
appointment priority, 30-31
competing, 30
review the security interest, 27-28
transitional provisions, effect, 31
retention of title property, 25-26
secured parties, flexibility under, 8, 14
Phoenix company provisions
Companies Act (NZ) s 386A(1), 147
Grant v Independent Livestock 2010 Ltd, 150-154
Groves v TSSN Ltd (in lig), 148-150
objectives of, 147-148
Privately appointed receivers and managers
agent of debtor, 263
function of, 264
nature of agency, 264
personal liability of, 264
capital gains tax, 269-272
agents obligations under tax legislation, 269-270
retaining amounts on account of, 269-270
where receiver disposes asset, 271-272
income tax—
collection of outstanding, 264-266
secured creditors, no priority over, 265-266
mortgagee’s consents, 266-269
leases, to, 266
variations/amendments without, 267-269
secured lender, appointment by, 263
mortgagee in possession contrasted, 263-264
Provisional liquidators
Australian insolvency practitioners, 37
insolvency lien of, 42-43, 51
Public policy
contracting out of insolvency regime
anti-deprivation principle, 241
pari passu principle, 241
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Re Mowbray College
loan used to allow insolvent company to operate, 82-84
Receivers
appointment under an unperfected security interest, 32-33
Australian insolvency practitioners, 37
corporate, and the PPSA
appointment to specific property, 26-27
exclusion from, extent, 6, 15
obligations which may apply, 17, 25
PPSA retention of title property, 25-26
corporate insolvency lien of, 43
non-corporate
application of PPSA to, 6, 14, 16
commercially reasonable manner, to act in, 21-23
“honestly”, act, 21-22
identification of regime applicable, 19-20
market value, or best price, sale for, 24
notice requirements, 20-21
receiver, meaning, 18-19
secured party, whether, 19
subsequently registered interests, ability to sell through, 24
surplus proceeds, distribution of, 25
novation rights, implications, 33
overlapping obligations, 31-32
PPSA, impact on, 27-31
collateral available, determine, 28-29
commingled goods, 28
extinguishment rules, 28-29
opportunities to perfect security, seize, 29
perfection of interests where required, 30
priorities, ascertainment, 30-31
appointment priority, 30-31
competing, 30
review the security interest, 27-28
transitional provisions, effect, 31
privately appointed see Privately appointed receivers and managers
Recent developments
Ackers v Saad Investments Co Ltd (in official lig)
cross-border insolvency, 202-205
enterprise groups see Enterprise groups
International Cat Manufacturing Pty Ltd (In Liq) v Rodrick, 207-210
insolvent trading, claim of, 210
solvency, determination of, 207-208
uncommercial transaction, 208-209
McCracken v Phoenix Constructions (Queensland) Pty Ltd
sequestration order, appeal from, 143-146
Octaviar Administration Pty Ltd (In Liq)
voidable transaction proceedings, time to initiate, 210-211
Re Employ (No 96) Pty Ltd (In Lig)
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unfair preference payments, and ultimate effect doctrine, 205-207
Re Mowbray College
loan used to allow insolvent company to operate, 82-84
Remedies
replicative orders, 56
transformative orders, 56
Roman Republic
cessio honorum, 126, 134-141
debtors applicable to, 138
financial climate introduced in, 134-137
incentives to debtors, 137
nature of, 140-141
venditio bonorum compared, 141-142
early Republic
access to debtor’s property, 125
debt in, 127-128
financial crisis of 49BCE, 134-136
revaluing of property, 136
infamy, impact of, 132, 138-140
late Republic reforms
cessio honorum, 126
creditor’s collective rights, recognition, 126
venditio bonorum, 126
praetor, role in developing bankruptcy process, 129-130
venditio bonorum, 126, 130-134
cessio bonorum compared, 141-142
infamy of, 132
origins of modern bankruptcy, 133
process of, 131-132
Salvage
common law concept of, 52
maritime law, application in, 52
origins of, 48, 50, 52-53
salvage lien, 57
Sequestration orders
appeal from
McCracken v Phoenix Constructions (Queensland) Pty Ltd 143-146
Statutory demand process
abuse of process of, 100-101
compulsory winding up, cause of, 99
current legislation, difficulties, 102-106
address for service requirements, 103-104
solvent debtor company, where, 102-103
Harmer Report, 98, 108
grounds for challenge, proposed, 98
origins of, 97-99
proper role for, 101-102
purpose of, 99-101
reforms, recommendations for, 106-108
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solvent debtor company, where, 102-103
Statutory derivative actions
see also Common law derivative action
access to company information, difficulty in obtaining, 258-259
applicants, eligible, 254
employees, extend to, 261
Australia
defects in, 244-259
introduction of, 243-244
best interests of the country requirement, 248-250
Canadian legislation, 244
class actions
commercial litigation funding and, 252-253
impact of, 251-252
nature of, 251
opt out mechanism, 252
company in liquidation
cases where leave granted, 257-258
uncertainty of application to, 253-258, 260-261
Ragless v IPA Holdings Pty Ltd, 255-256
Scuteri v Lofthouse and Cauchi as liquidators of Fresh Start Australia Pty Ltd
(in lig), 256-257
Corporations Act provisions, 242-244
costs, 242, 262
uncertainty in recovery of, 250
conflicting decisions as to, 250-251
good faith requirement, 245-248
tests for, 246
leave to commence, 244-245
best interests of the country requirement, 248-250
criteria, 242, 245
good faith requirement, 245-248
onerous nature of, 245
mis-use of procedure, 259
nature of, 242
reform, recommendations for, 259-262
companies in liquidation, clarifying application to, 260-261
costs, amendment of provisions, 262
criteria for leave, relaxing, 259
employees as eligible applicants, 261
unpopularity of, 244
Tenancies
insolvency practitioners, incurring debts under, 62-64
Ultimate effect doctrine
unfair preference payments and, 205-207
Re Employ (No 96) Pty Ltd (In Lig)
UNCITRAL Legislative Guide on Insolvency Law
insolvency of international impact, guidelines for, 273-275
key objectives, 273-274
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Australian regulatory response, 273
Uncommercial transactions
International Cat Manufacturing Pty Ltd (In Lig) v Rodrick, 207-210
Re Employ (No 96) Pty Ltd (In Lig)
requirement of a “transaction”, 227
Unfair preference payments
International Cat Manufacturing Pty Ltd (In Liq) v Rodrick, 207-210
Re Employ (No 96) Pty Ltd (In Lig)
requirement of a “transaction”, 227
United Kingdom
Belmont Park Investments Pty Ltd v BNY Corporate Trustee Services Ltd
see also Anti-deprivation principle; Pari passu
United States
Article 9 regime, 8
“good faith/commercially reasonable” provisions, 121-123
privately appointed receivers, 8
Voidable transaction proceedings
extension of time to initiate, 210-211
Octaviar Administration Pty Ltd (In Liq)
Farrell and Rogan as Liquidators of Contract Engineering (In Rec and Lig) v Fences
& Kerbs, 212-219
Australian legislation contrasted, 216-217
good faith defence and, 212-213
“new” value, 286-287
forbearance to sue as, 287-288
Voluntary administration
nature of, 164
Wages and superannuation
insolvency practitioners liability for post-appointment, 61, 64
causation test, application of 76-81
debts incurred, where held to be, 77
leave and retrenchment entitlements, application to 79-81
liquidation expenses incurred under s 556(1)(a), 75
powers and discretions of insolvency practitioner, 78-79
recent s 419 decisions, 71-72
Winding-up
insolvency ground, 253
liquidator, role in, 254
just and equitable ground, 253
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