THE AUSTRALIAN LAW JOURNAL

Volume 92, Number 5

May 2018

CURRENT ISSUES - Editor: Justice Francois Kunc

Maritime Boundary Treaty Signed with TIMOT-Leste .........cccccevviiiiiiiiieiniieiiiiienieeeeeieee 323
#Metoo Comes to the Legal Profession ...........ccooiioiiiiieiieiinieeeece e 323
Victoria Legislates to Overcome ElIlis v Pell ......c..cccccoiiiiiniiiiniiiiiiieceececeeeen 324
Contempt and CriticiSm Of JUAES ....cc.cooviriiiiiiiiiiiieeeeeee e 324
The “Justice State of the Nation” AddIesS .........ceoerveeririenirienieieeeeeeieee e 325
Defamation Law Reform in the INternet Ae ........ccocveevieviiiiieniiiiieeiecee et 325
A Taste of Things t0 COME? .......ccuiiiiiieiiiieie ettt ettt ettt sbeeneesaeas 326
A Changing of the Guard at Thomson ReULETS ........cccoocieriieriiniiiiieeieeee e 326

CONVEYANCING AND PROPERTY — Editors: Robert Angyal SC
and Brendan Edgeworth

The Age of Entitlement: Family Provision Claims by Adult Children ..........cccocvveninennnn 328

AROUND THE NATION: NORTHERN TERRITORY - Editor: Hon Dean
Mildren AMRED OC

Vale Central Australian Aboriginal Legal Aid Service — 1973 t0 2017 ..cccoovvviincncncncnen. 334

PERSONALIA — Editor: Emily Vale

Commonwealth
Justice Michael Baumann AM .........cccoeeiioiieeiieiie ettt et eve e eebeesaaeeae e 337
Justice Sarah DErrington ........ccccoiiiiiiriiniiiincee ettt 337
Queensland
JUSHICE PEEr DAVIS  ..eoiiiiiiiiiiieteeeeee e 338
Appointment of QUeen’s COUNSEL ........cccuiiiiiiriiiiiiinieeieee et 338
Tasmania
JUSHCE GIreZOTY GEASOM  ...veeiuiieiiieiiieeite ettt eite sttt eeste et e siteebeesttesabeesatesabeesssesabeenanesnneenne 338
Justice Shan TeNNENT ........ccooiiiiiiiiiiiee ettt ene 339
Victoria
Justice Kim Hargrave .......ccoooeoiiiiiiieiieee ettt sttt e 339
SOHCIEOT-GENETAL ....eiutieiiiiieii ettt ettt ettt et be et sbe e saeas 340

318

(2018) 92 ALJ 317


http://bit.ly/2zGvDK2
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I2dffa7e5859911e8aa3ecaa2558c244d&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I2dffa7fc859911e8aa3ecaa2558c244d&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I2dffa7fc859911e8aa3ecaa2558c244d&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I2dffa7f4859911e8aa3ecaa2558c244d&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I2dffa7f4859911e8aa3ecaa2558c244d&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I2dffa7e9859911e8aa3ecaa2558c244d&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1

RECENT CASES — Editor: Ruth CA Higgins SC

Civil Procedure — Whether Party Can Give Evidence While Face Covered by Veil —
Discretionary Decision of Trial Judge to Refuse to Allow Witness to Give Evidence
With FACE COVETEA ....oviiiiiiiiiiiiieiece ettt 341

Succession — Wills — Inheritance — Appeal Against a Decision Granting an Application
Made by the Respondent Under s 6(1) of the Family Provision Act 1972 (WA) for

Further and Better Provision From the Testator’s Estate .......c..ccccoceveniiiiniencniencne. 342
United Kingdom — Breach of Contract — Assessment of Damages — Wrotham Park Money

AWATAS oottt ettt et bt e s bt e hte st e nabeebee e 345
ARTICLES

YOUNG’S “FACT FINDING MADE EASY” IN REFUGEE LAW: A FORMER
PRACTITIONER’S PERSPECTIVE

Douglas McDonald-Norman

This article considers the application of PW Young, “Fact finding made easy” (2006) 80
ALJ 454 to the unique challenges faced by decision-makers and advocates in refugee status
determination (RSD) in Australia, drawing upon the author’s experiences in refugee law and
advocacy. Unlike most other forms of proceedings, RSD offers little scope for corroboration
of individual claims for asylum, requiring greater consideration of the inherent plausibility of
claims and the manner in which such claims are presented than of whether external sources
can verify particular claimed incidents. The utility of Young’s observations in this context
is assessed and the need for caution in applying principles of fact-finding drawn from other
jurisdictions to the particular context of RSD is emphasised. ........cccccoceevenieneniiienieienenn 349
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PROPERTY CONFISCATION LEGISLATION
Dr Natalie Skead

Criminal property confiscation legislation is widely regarded as an important weapon in
Australia’s arsenal against serious and organised crime. The statutory regimes provide for
a wide range of confiscations, including the confiscation of literary proceeds — the benefits
received from the commercial exploitation of one’s notoriety from having committed a
crime. This article commences with an examination of the operation of literary proceeds
confiscation in Australia by reference to the Commonwealth legislation. It goes on to
consider, and suggest an explanation for, the seemingly selective application of the
legislation in a series of high profile Cases. ........cccccooveriiiininiiiiiiicceeeee 360

AGGRAVATING AND MITIGATING FACTORS IN SENTENCING: COMPARING THE
VIEWS OF JUDGES AND JURORS

Kate Warner, Julia Davis, Arie Freiberg, Caroline Spiranovic and Helen Cockburn

This article reports the findings of the first study in Australia to compare the responses of
judges and jurors in 122 real cases who were asked to identify the appropriate relevance and
weight that should be given to some of the most commonly listed aggravating and mitigating
factors in sentencing. The research reveals that, while jurors and judges in Victoria are alike
in giving more weight to aggravating factors than mitigating factors and in supporting an
individualised approach to sentencing, jurors give less weight than judges to some mitigating
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factors, including good character, being a first offender, youth, old age and physical illness.
Jurors also adopted broader interpretations of aggravating factors like breach of trust and
the relevance of prior convictions. They also preferred a different rationale for discounting
sentences due to family hardShip. .......occooiiiiiiiiii e 374
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