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Administrator
broad powers, 53
creditor’s challenge to deed, 54
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report by, 53-54
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director’s duties and financial accounts, 123-127
advisors, reliance, 127
financial reporting, importance, 125-126
reasonable opinion on financial capacity, 125

Bankruptcy law
bankrupt estate, proportionate share, 95
“creditors bargain”, 94
collective rights in bankruptcy, 91
entitlements, maximisation, 92, 94
creditors, interests, 94
historical background, 96-99
pari passu principle, 91-92
XII Tables, and 93
bankruptcy, antithesis, 106
development, 99
debtor’s property, division, 100-101
legal code, 100
Roman law, codification, 103
social contract theory, and 99
Table 111, application, 100-101
debtor as slave, 103
effect of, 103-104
operation, 105
property auction, 105
rationale, 104-105

Blanchett v McEntee Hire Holdings Ltd

facts, 134
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criteria, 133
defences, 135-136
continuing business relationship, 136-138
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facts, 269
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Burns v Commissioner of Inland Revenue - continued

GST refund, 269-270

pre-liquidation GST return, 269-270

proper distribution of assets by liquidator, 269
set-off, right, 269

specified preferential creditors, 270

Charge

construction and characterisation, 75

fixed charge see Fixed charge

floating see Floating charge

hybrid, 75

parties, intention, 75

preference recoveries, 131

status, determination, 76-77
control of asset, 75
two-stage test, 75-76

voidable, 133

Class action

corporate creditors, by 226-227
issues, 231
limitations, 231
strategic use, 233
unscrupulous use, 233
cost and time, 234
discontinuance, court ordered, 233
Grouped Proceedings in the Federal Court report, 225
formation of class, 229
limited opt-in, insolvency context, 229-231
opt-out, 229
funding, 232
Victorian Law Reform Commission, proposals, 232-233
insolvency practitioner, against, 222-223
breach of duty, 224
creditors, by 224
“run-off cover”, 231
Part IVA amendments, 225
representative action procedure, requirements, 225
claims by at least seven people, 227
similar or related circumstances, 227-228
substantial common issue of law or fact, 228
third-party litigation funded, 234

Commercial leases

ipso facto clause rule, 6-7

Cook v Italiano Family Fruit Company Pty Ltd (in lig)

background, 202
breach of trust, 203
dispositions wholly void, 204
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floating charge assets, realisation, 205
monetary recoveries, historical position, 206-207
pari passu, 202
preference recoveries, entitlement, 128
Australia, position, 129
charge, attachment, 131
National Australia Bank, 202
traditional view, 129
United Kingdom, position, 130
remuneration and expenses, 130
recoveries for benefit of creditors, 204
timing issues, 205-206

Court directions

insolvency practitioner, and
adversarial matters, 262-263
appeals against, 261
application, 257
commercial decisions, 261-262
court not obliged, 259-260
hypothetical matters, 260
inherent jurisdiction, 257-258
liquidator’s proposal, review, 260
overview, 264
principles, 259
statutory provisions, 258-259
substantive rights, determination, 261

Debt agreements

administrators, 194-198

Australian personal insolvency law, in 169
growth, 172-173
non-business related, 173
role and use, 171-172

bankrupts and debt agreement debtors, distinction, 184
age and family situation, 184-185
employment status and income, 185-188

bankruptcy, alternative, 198-200

causes, 190-191

completion, 181-182

consequences, 174

creditors, role, 192-193

dividends, 183

eligibility, 174

overview, 168, 201

process, 174

proposal, 175-7
voting, 177-178

realisable assets, property ownership and unsecured debt, 188-90

research methodology, 169-170
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Debt agreements - continued
system, issues, 191
termination and completion rates, 198
variation and termination, 179-180

Debt restructuring

arrangement in liquidation, 32-36
appeals to court, 33-34
members, role of, 34-35
scope of's 510, 32-33
use of s 510 arrangements, 35
claims against related parties, 22-23
consensual compromises, 36
creditor rights against third parties, adjusting
Lehman Brothers, 25-27
Opes Prime, 24-25
overview, 22-23
schemes of arrangement, limits of, 28-32
court approval for implementation of scheme proposal, 28-29
nexus test, 29-31
voluntary administration, 27-28
GFC and, 23-24

Financial accounts

accounting standards, 123-124
classification, liability, 123
directors, duties, 123

Fixed charges
background, 71-72
book debts, divisibility, 75
charge, status, 76
floating charge, comparison, 73
permanently appropriated to payment of debt, 76
personal property securities, 71
priorities, 72
receivables, over 71-72, 74

uncollected, 75

Salomon v Salomon, 71-72
security technique, development, 71
unsecured creditors, and 72

Floating charge

all-assets corporate security instrument, 73
Australia, position, 77-78, 79
circulating assets and control, 80-82
preferential creditors, priority, 80
charge, status, 76
crystalisation, 73
equity, creature, 73
features, 73
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fixed charge, comparison, 73

New Zealand, position, 79

ordinary course of business, dealing, 75
proceeds, 75

United Kingdom, position, 78

utility, 73

validity of security, 73

Global financial crisis (GFC)
corporate collapses, 24
effect, 23-24
external administration, impact on, 48-57

Goods and services tax
entity operating on non-cash basis, 115
attribution rules, 115
incapacitated entities, 110-101
definition, 113
liquidator liability upon insolvency, 112, 114-115

Grant v Commissioner of Inland Revenue

administrator, casting vote, 267-278
facts, 266-267
oppression and unfair prejudice, 268-269

Guarantors, rights

damages, 152
equitable damages, 149
independent right of action, 150
officers’ duty, breach, 150-151
receiver’s duty under powers of sale, and 142-143
advertised market price, selection, 147
advertising property, 147
“best price reasonably attainable”, 145
bidders and interests parties, negotiation, 147
controller, distinction, 143
equitable principles, 143
general principles, 146
legislative framework, 142-143
“market value”, 145
professional advice, 147
s 420, claim rights, 148, 152
standard of care, 142-144, 148
receivers, against, 149-151
related party of chargeholder, 147
s 424 court application, 147-148

Insolvency practitioner

class action against, 222-223
breach of duty, 224
creditors, by 224
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Insolvency practitioner - continued
class action against - continued
“run-off cover”, 231
court directions, and
adversarial matters, 262-263
appeals against, 261
application, 257
commercial decisions, 261-262
court not obliged, 259-260
hypothetical matters, 260
inherent jurisdiction, 257-258
liquidator’s proposal, review, 260
overview, 264
principles, 259
statutory provisions, 258-259
substantive rights, determination, 261
New Zealand, regulation, 209
duties, 214-215
offences, 215-216
overview, 216-217
purpose, 210
reform, proposals, 209-210
registration system, proposed, 210-213
reporting requirements, 213-214
Select Committee Report, 209
operations in economic uncertainty, 48
valuation expertise, 48

Ipso facto clauses

commercial leases, 6-7
commercial reality, corporate workouts and the GFC, 18-20
Corporations and Markets Advisory Committee (CAMAC) report, 11-12
definition, 5, 16-17
drafting, 5-6
effects in practice, 7-8
enforceability, 5-6
bankruptcy legislation, 9-10
express terms, 5
overview, 4-5
pre-pack transactions, and 249-250
proposed reform, 13-15, 21
application of s 440C Corporations Act, expanding, 13-15
criticisms, addressing, 16
difficulties of ipso facto definition, 16-17
increased cost to healthy companies, 16
limitation on contracting rights, 17
protection of rights, 16
restriction of clauses ineffective, 17
rigidity of statute, 17
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effects in practice, 15-16
exceptions, 17
potential shareholders, 18
set-off, netting, close out and other financial arrangements, 18
third parties, 18
reform progress, 9-13
bankruptcy legislation, 9-10
CAMAC report, 11-12
inquiries following Harmer Report, 11-12
Joint Committee report, 12
regime inefficiency, 12-13, 20
United States position, 10-11
rights affected, 8-9
s 440C Corporations Act and, 13-15
trigger for “event of default”, 5
use of, 5
voluntary administration and, 13-15

Lehman Brothers insolvency
releases against third parties, 25-27

Liquidator see also Insolvency practitioner

case law and, 49, 50

collection and realisation of assets, 49-53
allegations of negligence or breach of duty, 51
difficulties, judicial recognition of, 50
economic uncertainty and, 49-50, 51-52
obligation to preserve business assets, 51
valuations, 48, 52

fidelity insurance, 231

professional indemnity insurance, 231

role, 49

specific powers, 52

valuations, 52

McKay v Toll Logistics (NZ) Ltd

facts, 62
issues, 62-63

Misappropriated funds
equitable tracing, 38-40
Bishopsgate exceptions to rule against, 40-42
concept of composite transaction, 45-46
judicial consideration of, 42
principles underlying, 43-45
overview, 37-38, 47
tracing, 37-38
Bishopsgate exceptions to rule against, 40-42
judicial consideration of, 42
equitable, 38-40, 43-45
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New Zealand

Commissioner of Inland Revenue, status, 265
corporate insolvency regime, in 265-266
DOCA, veto, 266
preferential, 265
insolvency practitioners, regulation, 209
duties, 214-215
offences, 215-216
overview, 216-217
purpose, 210
reform, proposals, 209210
registration system, proposed, 210-213
reporting requirements, 213-214
Select Committee Report, 209
Personal Property Securities Act 1999 (NZ), cases under, 60-66
voluntary administration
Business Rehabilitation: Discussion Document, 155-156
court, powers, 154
appoint administrator, refusal, 160-161
authorise proceedings against company in administration, 159-160
extension of time convening watershed meeting, 158
future affairs of company, regulation, 162
court appointed administrator, 165-166
courts, approach, 157
creditors meeting, voting, 164
casting votes, 164
disqualified from appointment as administrator, 163-164
guarantor of debts, position, 163
objectives, 159
overview, 167
policy and legislative history, 155-156
set-off, right, 163
setting aside deed of company arrangement, 165
third party liability, 161-162

Opes Prime insolvency
releases against third parties, 24-25

Park & McIntosh v Lanray Industries Pty Ltd
unjust enrichment appeal, 57-59

Personal Property Securities Act 1999 (NZ)
cases involving priority disputes, 60-66

Pari passu principle
taxation, and 109
drafting inconsistency, 119-120
insolvency law, interpretation, 119
unsecured creditor claims, 119
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Personal property securities
Australia, position, 77-78, 79
circulating assets and control, 80-82
preferential creditors over floating charge holders, priority, 80
fixed charges, and 71-72
New Zealand, position, 79
statutory priority provisions, 72
United Kingdom, position, 78

Pre-pack transactions
Australia, impediments, 242
insolvent trading provisions, 243-246
reform, proposals, 246
rescue plan, negotiation, 245
benefits, 236-238
employees, retention, 238
expedited sale, 236
fire-sale prices, prevention, 236
risk, reduction, 237
concerns, 238
speed and secrecy, 238
unsecured creditors, 239
independence, requirements, 250-252
ipso facto clauses, and 249-250
overview, 235, 255-256
purpose, 235-236
receivers, by
s 420(2)(b) duty, 247-249
United Kingdom, regulation, 239-240, 242
empirical evidence, 242-243
SIP 16, 241-242
wrongful trading laws, 240
voluntary administration process, and 252
DOCA, pre-pack sale, 254-255
s 437A pre-pack sale, 252-253

Preference recoveries

entitlement, 128
Australia, position, 129
charge, attachment, 131
Cook v Italiano Family Fruit Company Pty Ltd (in liq) see Cook v Italiano Family Fruit Company
Pty Ltd (in lig)
law reform, proposal, 207-208
National Australia Bank, 202-202
traditional view, 129
United Kingdom, position, 130
remuneration and expenses, 130

Rabobank New Zealand Ltd v Stockco Ltd
facts, 63-64
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Rabobank New Zealand Ltd v Stockco Ltd - continued
issues, 64-66

Receivables
charge, status, 76-77
control, taxonomy, 82-88
principles, 76
“circulating assets” classification, avoidance, 82
fixed charges over 71-72, 74
uncollected, 75
book debts, divisibility, 75
charge, status, 76
floating charge, comparison, 73
permanently appropriated to payment of debt, 76
personal property securities legislation, and 71
“control”, meaning, 86-87
control of proceeds account, 82
secured creditor ADI, 82-83
third party secured creditors, 83-86
“truly blocked” ADI account, 88
unified security interest, 89
priorities, 72
receivables, over 71-72, 74
uncollected, 75
Salomon v Salomon, 71-72
security technique, development, 71
unsecured creditors, and 72

Receiver
advertising, 56-57
allocation of priorities, 55
market value and best price, 55-57
difficult market conditions, 55-57
powers and basis of appointment, 54
statutory powers and, 55
powers of sale, duties
advertised market price, selection, 147
advertising property, 147
“best price reasonably attainable”, 145
bidders and interests parties, negotiation, 147
controller, distinction, 143
equitable principles, 143
general principles, 146
legislative framework, 142-143
“market value”, 145
professional advice, 147
$ 420, claim rights, 148, 152
standard of care, 142-144, 148
pre-pack transactions, 247-249
s 420(2)(b) duty, 247-249
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Representative action

procedural requirements, 225
claims by at least seven people, 227
similar or related circumstances, 227-228
substantial common issue of law or fact, 228

Schemes of arrangement

debt restructuring, and
court approval for implementation of scheme proposal, 28-29
limits of, 28-32
nexus test, 29-31

Taxation

equality, and
Dworkin’s theory, 121
horizontal and vertical dimensions, 120
insolvency distribution, 121
theories, 120-121

Garnishee notices, 116
“attachment”, construction, 116-118
insolvent companies, provisions, 116
statutory charge, as 116

GST liability
entity operating on non-cash basis, 115

attribution rules, 115
incapacitated entities, 110-1
definition, 113

liquidator liability upon insolvency, 112, 114-115

insolvent estates, debts, 108
Crown priority, abolition, 109-110, 118
Harmer Report, 109, 118
“phoenix activity”, 118
statutory priority, 109, 118

pari passu principle, and 109
drafting inconsistency, 119-120
insolvency law, interpretation, 119
unsecured creditor claims, 119

Tracing
Bishopsgate exceptions to rule against, 40-42
judicial consideration, 42
concept, 37
equitable, 38-40
principles underlying, 43-45
Tubbs v Ruby 2005 Ltd
facts, 60-61
issues, 61-62
United Kingdom
floating charge, position, 78
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United Kingdom - continued
personal property securities, position, 78
pre-pack transactions, regulation, 239-240, 242
empirical evidence, 242-243
SIP 16, 241-242
wrongful trading laws, 240
preference recoveries, entitlement, 130

United States

Bankruptcy Code, 10-11
Chapter 11 provisions, 10-11
ipso facto clauses, 10-11

Unjust enrichment
Park & MclIntosh v Lanray Industries Pty Ltd, 57-59
appeal, 57-58
Court of Appeal decision, 58-59

Valuation
Expertise of insolvency practitioner, 48, 52
types of administrations, 52

Voluntary administration

commercial leases and, 6-7
ipso facto clauses and, 13-15
New Zealand, in
Business Rehabilitation: Discussion Document, 155-156
court appointed administrator, 165-166
court, powers, 154
appoint administrator, refusal, 160-161
authorise proceedings against company in administration, 159-160
extension of time convening watershed meeting, 158
future affairs of company, regulation, 162
courts, approach, 157
creditors meeting, voting, 164
casting votes, 164
disqualified from appointment as administrator, 163-164
guarantor of debts, position, 163
objectives, 159
overview, 167
policy and legislative history, 155-156
set-off, right, 163
setting aside deed of company arrangement, 165
third party liability, 161-162
objective of regime, 53
pre-pack transactions, and 252
DOCA, pre-pack sale, 254-255
s 437A pre-pack sale, 252-253
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