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A_quantum of certainty: Quantification of liabilitv for reckless trading — certaintv at
last? — Trish Keeper

The Court of Appeal decision in Mason v Lewis [2006] 3 NZLR 225 stated that a two-step
test should be applied by the courts when determining the quantum of an award flowing
from a breach of the duty against reckless trading. The first part of this article overviews
the operation of the Companies Act 1993 (NZ) in terms of remedies for reckless trading
and the various judicial approaches prior to this 2006 decision. It then critically examines
the two-step test and considers how this test has been subsequently applied, including the
2008 High Court quantum finding in relation to the Mason v Lewis case and its appeal.
The two-step approach requires a judge to first quantify the deterioration in the company’s
financial position from the date a director first breaches the duty in respect of reckless
trading until liquidation and then to consider the elements of causation, culpability and
duration. This article argues that the elements of causation and duration are largely
redundant in this process and that the key question is the culpability of the directors.
Further, it argues that culpability considerations can only be taken into account to reduce
an award agaINSt @ AITECTOT. ....eeviiitiiiiiiieeitie ettt ettt ettt et e sb e st ebeesbeesbeebee e 55

Personal insolvency trends in Australia 1990-2008 — /an Ramsay and Cameron Sim

Under the Bankruptcy Act 1966 (Cth), there are three regulated forms of personal
insolvency: bankruptcy, debt agreements, and personal insolvency agreements. Between
1990 and 2008 there was a 261% increase in the number of personal insolvencies in
Australia, which far exceeded the 24% increase in the Australian population during that
period. In this Australian-first study reasons are identified for the increase in the number of
personal insolvencies. Evidence of significant changes is found in the characteristics of
personal insolvents, which contributed to the increase in the number of personal

INSOLVEIICIES. ..ieuvieieiieiieitieite et erite et e it e e tteeteesteesebe e beesseesaseesseeasseenseessseasseenseessseesseeseennseenseens 69
RECENT DEVELOPMENTS — David Morrison

Trustee of the Property of Lemnos v Lemnos — lan Stevens ...........cccooevvvveceenveceennnnnn. 104
Winding up foreign corporations — Philip Kusiak .............cc.ccoovveeeivecienieiieneeienieeeeneennn 108

REPORT FROM NEW ZEALAND — Lynne Taylor

Voluntary administration in New Zealand — How is it working? ..................cccccee. 111

(2009) 17 Insolv LJ 49 49


http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&contentSourceHref=journals/INSOLVLJ/volumes/17/parts/2/articles/53/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/j
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&contentSourceHref=journals/INSOLVLJ/volumes/17/parts/2/articles/55/fulltext&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2___tocType=fullText___sortBy=articleDate&searchId=5&hit=2&hits=5&articleType=fulltext&curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&tocType=fullText&sortBy=articleDate
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&contentSourceHref=journals/INSOLVLJ/volumes/17/parts/2/articles/55/fulltext&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&contentSourceHref=journals/INSOLVLJ/volumes/17/parts/2/articles/69/fulltext&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2___tocType=fullText___sortBy=articleDate&searchId=5&hit=3&hits=5&articleType=fulltext&curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&tocType=fullText&sortBy=articleDate
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&contentSourceHref=journals/INSOLVLJ/volumes/17/parts/2/articles/104/fulltext&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2___tocType=fullText___sortBy=articleDate&searchId=5&hit=4&hits=5&articleType=fulltext&curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&tocType=fullText&sortBy=articleDate
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&contentSourceHref=journals/INSOLVLJ/volumes/17/parts/2/articles/111/fulltext&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2___tocType=fullText___sortBy=articleDate&searchId=5&hit=5&hits=5&articleType=fulltext&curRequestedHref=journals/INSOLVLJ/volumes/17/parts/2&tocType=fullText&sortBy=articleDate

50

() 17 Insolv LJ 49



Submission requirements

All contributions to the journal are welcome and should be emailed to the Production Editor, Insolvency Law Journal, at
LTA.insolvlj@thomsonreuters.com for forwarding to the Editor.

Licences
e It is a condition of publication in the journal that contributors complete a licence agreement. Licence agreements can be
downloaded at http://www.thomsonreuters.com.au/support/as_contributors.asp and emailed with the submission or mailed
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Letters to the Editor
* By submitting a letter to the Editor of this journal for publication, you agree that Thomson Reuters, trading as Lawbook
Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate the
letter.

Manuscript

» Manuscript must be original, unpublished work that has not been submitted or accepted for publication elsewhere,
including for online publication.

* Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript on a separate page.

e Manuscript must be submitted electronically via email in Microsoft Word format.

e Manuscript should not exceed 15,000 words for articles or 1,500-2,000 words for section commentary or book reviews.

* An abstract of 100-150 words must be included at the head of articles.

 Authors are responsible for the accuracy of case names, citations and other references. Proof pages will be emailed to
contributors but excessive changes cannot be accommodated.
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