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The liability of members of creditor committees — the price for staying “close
to the action”? — Lindsay Powers

Financial collapses can leave creditors — large and small — with no understanding of
how, or if, they will ever see any return on what they are owed. It is natural that
such creditors would want to stay “close to the action”. They often rush to join
creditor committees, without really knowing what is involved. What are the risks of
being on a committee in an insolvency administration? What are the responsibilities
of a committee member? What is the potential for conflict with the creditor’s own
self interests? This article examines the nature of creditor committees and their
statutory and common law powers and responsibilities, and exposes a number of
potential problems for creditors who want to join these committees. .................. 195

Assessing solvency for financially distressed companies — Dr James Routledge
and Dr Ray McNamara

This article reviews past and recent authorities that have addressed the definition
and application of the solvency test in s 95A of the Corporations Act 2001 (Cth).
The discussion highlights that, when faced with financial distress, company
directors need to carefully consider the solvency implications of their decisions. To
generate cash to pay debts as they become due, directors may attempt to realise
company assets, obtain additional secured or unsecured debt finance or reorganise
the timing of payments with creditors. The discussion of relevant cases shows that
the solvency implications associated with realisation of assets, use of assets as
security and reorganisation of timing of debts due are relatively well settled.
However, the situation with respect to the use of unsecured debt requires caution by
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The power of the court to give directions to a liquidator — plagued by
uncertainty?

— Richard Johnson

This article considers the parameters of the courts’ power to provide a liquidator
with directions pursuant to ss 479(3) and 511 of the Corporations Act 2001 (Cth).
In particular, it endeavours to identify the circumstances in which a court would
accede to a liquidator’s request for directions and those in which a court be unable,
or perhaps unwilling, to do so. Although the wording of the provisions offers little
guidance in this regard, this article asserts that legislative amendment is not
required. The case law clearly articulates the parameters of the courts’ power and
provides liquidators with an indication of whether directions will be forthcoming
from the court in specific factual circumstances. It is evident from the case law that
the circumstances in which a liquidator will be capable of procuring directions
from the court are well established and defined, and that the circumstances in which
a liquidator will be unable to avail of the provisions are equally well defined. ... 213
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New Zealand’s corporate insolvency preferential creditor regime: An analysis
of recent changes to employee entitlements — 7rish Keeper

This article examines recent changes to the rules governing employee preferential
creditor entitlements following the failure of a corporate employer. It begins with
an overview of the insolvency law objectives expressed by the New Zealand Law
Commission and the Ministry of Economic Development and discusses whether the
changes achieve these objectives. The author argues that the inclusion of
redundancy payments within an employee’s preferential entitlement does not
satisfy the criteria for preferential status. The article also considers the impact of
the inclusion of a definition of employee within the preferential creditor regime,
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Insolvency Law Journal, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to insolvlj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email,
please confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the
mailing address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 15,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e Articles published are critically appraised or reviewed by an academic or professional peer of the author for the purpose of
maintaining the standards of the journal.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e (Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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