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deed of company arrangement, role of under see Deed of company arrangement
deemed directors, as see Directors
voluntary see Voluntary administrator
voluntary administration, role of in see Voluntary administration
B-PAY see Electronic payments
Banks
deemed directors, as see Directors
Book reviews
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Charge-backs see Electronic payments
Charges
extension of time to register, 115-117
Hewlett Packard Australia Pty Ltd v GE Capital Finance Pty Ltd, 115-117
“critical day”, meaning of, 115
“exceptional circumstances” required, 116
facts, 115
Federal Court appeal decision, 115-117
Cheques see Payment
Contract of employment
appointment of receiver, effect on, 171
Credit cards see Electronic payments
Creditors
directors’ duties owed to see Directors’ duties
meaning of, for voluntary administration purposes, 113
meetings see Creditors’ meetings
trust deeds see Creditors’ trust deeds
Creditors’ meetings
notice of, 113
voluntary administrator, presence and participation at see Voluntary administrator
voluntary liquidator, appointment of see Voluntary winding up
voting rights at see Voting rights
Creditors’ trust deeds
deed of company arrangement (DOCA), termination of through, 117-120
attitude of courts to, 119
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legal issues, 119-120
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Creditors’ voluntary liquidation see Voluntary winding up
Deed of company arrangement
administrator, role of, 243, 246-247, 251-254
appointment, 251
indemnity, 253
liability, 253
policy perspectives, 254
powers, 243
preparation and execution of deed, 252
statutory duties of, 246-247
variation to deed, 252-253
creditors’ trust deeds, termination of through see Creditors’ trust deeds
liquidation, effect of on see Liquidation
voluntary winding up, effect of on see Voluntary winding up
Directors
administrators as deemed, 107-108
Hill v David Hill Electrical Discounts Pty Ltd (in lig), 108
banks as deemed, 108-109
de facto, 105-106
Deputy Commissioner of Taxation v Austin, 105-106
definition of, 104
duties see Directors’ duties
insolvent trading by see Insolvent trading
liability for reckless trading (s 135 Companies Act 1993 (NZ)), 121-128
Re South Pacific Shipping Ltd; Traveller v Lower, 121-126
facts, 123
William Young J’s decision, 125-126
s 135 Companies Act 1993 (NZ)
criticism of, 121
“legitimate business risks”, 122
test for recklessness, 122
Walker v Allen, 121-123, 126-128
facts, 126
failure to keep proper accounting records, 127
France J’s decision, 126-128
nominee, 105
personal liability, 104
professional advisors as deemed, 106-107
precautions against, 109
protection of fees, 109-110
Re Tasbian Ltd (No 3), 107
“serious issue” test, 107
shadow, 105-106, 108
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Standard Chartered Bank of Australia Ltd v Antico, 106
Directors’ duties
creditors, to, 134-149
Geneva Finance Ltd v Resource and Industry Ltd, 134-149
criticisms of legal analysis in, 139-140
decision, 137
evaluation of criticisms, 140-143
facts, 136
Heenan J’s legal analysis, 137-139
legal issues, 136-137
“quiet revolution” cases, application of, 143-149
Emanuel Management Pty Ltd v Fosters Brewing Group Ltd, 147
Grove v Flavel, 145-147
Jeffree v National Companies and Securities Commission, 144-145, 147
Kinsela v Russell Kinsela Pty Ltd, 146
Nicholson v Permakraft (NZ) Ltd, 146-147
pre-Spies v The Queen, 143-146
Spies v The Queen, effect of, 147-149
Winkworth v Edward Baron Development Co Ltd, 143-145, 147
Spies v The Queen, 134-143, 147-149
High Court majority judgment, 141-142
Walker v Wimborne, 138-139, 142-143, 146-149
Electronic payments see also Payment
B-PAY, 83-84, 92-94
credit card charge-back and, 92-94
agreement between payer and financial institution, 92
bank’s terms and conditions for BPAY, 92-94
explanation of B-PAY, 84
steps involved, 84
charge-back provision, 86-94
cardholders and, 89-90
Allen’s Enterprises Ltd v Bank of New Zealand, 87-89
Code of Banking Practice and, 91-92
Cosmedia Productions Pty Ltd v ANZ Banking Group Ltd, 86-87
credit cards, 86-94
unauthorised use of, 91
EFT Code and, 90-91
rules, 90
Re Charge Card Services Ltd, 90
revocation of order to pay, distinguished from, 92
giro systems, 84-86
agent, role of, 85-86
clearing system, 85
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explanation of, 84
finality of payment, 85
Employee entitlements
receiver, obligation of, to pay, 171-174
law reform, requirement for, 173-174

recognition of rights of employees, 174

“super priority” for employees, 174

wage liability provisions introduced, 173
McEvoy v Incat Tasmania Pty Ltd, 171-174

decision, 173
facts, 172

priority payments (s 558 Corporations Act 2001) , 172-173

termination of employee, 172-173

Employment contract see Contract of employment

Equitable lien

voluntary administrator, of see Voluntary administrator

Examinations

liquidators, by (Pt 5.9 Corporations Act 2001)

discretionary examination, 33
applications for, 33-35
“examinable affairs” of company, 33

forum, public/private, 38-39
media reporting, 38

history of, 29-30
fraud allegation examinations, 29
fraud investigation examinations, 29
information examinations, 29

mandatory examination, 32
“examinable officer”, 32

notice of examination, 37

purpose and intent, 30-31
public and private duties, 30-31
three approaches to purpose, 30

questions, 37

self-incrimination, 39

summons, 31, 35-37

applying for, 31
“eligible applicant”, 31
onus of proof, 36
setting aside, 36

use of information, 39

Funding
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litigation, of see Litigation funding
History
insolvency, of see International insolvency
Insolvency law see International insolvency
Insolvent trading (s 588G Corporations Act 2001)
consequences of breach, 215
civil penalties, 215
compensation, payment of (s 588M)
criminal penalties, 215
debt incurred by company, 211-213
contingent, 212
deemed debts, 211-212
specific amount, for a, 212
voluntarily incurred, 212
when debt incurred, 212-213
defences, 214
absence from management (s 588H(4)), 214
reasonable grounds to expect solvency (s 588H(2)), 214
reasonable reliance on information provided (s 588H(3)), 214
reasonable steps to prevent incurring of debt (s 588H(6)), 214
directors, application to, 211
de facto, 211
shadow, 211
duty to prevent, 211-219
empirical study of cases of, 219-237
key findings, 236-237
methodology, 219-220
results, 220-236
civil or criminal action, 222-223
compensation ordered by court, 225-226
defences argued, 233-235
defendant director, notable characteristics of, 231-232
defendant director, key characteristics of, 230-231
first instance or appeal decision, 224
“incurring of the debt”, specific action giving rise to, 232-233
liability of director, 225
other court orders, 226-227
plaintiff, identity of, 235-236
relevant legislation, 221-222
shareholders, number of in company, 228
state or federal court judgment, 223
State Supreme Court judgments, 224
type of business company involved in, 228-230
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type of company allegedly involved, 228
year of judgment, 227
insolvency, definition of (s 95A), 213
legislative history, 221
Companies Act 1961 (s 303(3)), 221
Companies Code (s 556), 221
Corporations Law (s 592), 221
liability of director, 211, 213
tests, 213-214
policy arguments relevant to duty to protect, 215-219
creditor protection, 216-219
conflict of interest, sources of, 216
excessive risk taking, 217
lack of control over company management, 218
maintenance of share capital doctrine, 218
reputations of directors and shareholders, 218
directors unduly risk averse, 215
presumptions of insolvency (s 588E), 213
reasonable grounds for suspecting insolvency, 213

Insolvent transactions see also Uncommercial transactions; Unfair preferences
insolvent trading see Insolvent trading
objective test, 53
Pengulan Floor Coverings Pty Ltd v Carter, 53-54
subjective test, 53
International insolvency
early insolvency texts, assertion of jurisdiction in, 9-11
debtor’s commercial domicile, 10
early treaties, 9-11
Franco-Swiss Treaty of 1869, 10
Montevideo Treaties, 10
Nordic Convention, 11
European experience, assertion of jurisdiction in, 11-23, 169
Council of Europe, 11
Council of Europe Convention 1990, 14-16
indirect international competence, 14
secondary proceedings, 15
early draft treaties (1970-1982), 12-14
debtor’s “centre of administration”, 12-14
establishment, 12-14
lex fori model, 12-13
“predominant jurisdiction” of court, 12
problems with, 12
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EC Treaty (Art 293), 12
European Community, 11
European Insolvency Convention 1995, 16-18, 169
allocation of jurisdiction provision, 17
choice of law provision, 17
direct exercise of international jurisdiction, 16
objectives of, 16
European Regulation on Insolvency Proceedings 2000, 18-23, 169
“centre of main interests”, 18-19, 21-23
independent territorial proceedings, 20
primary jurisdiction, 18-20
“real seat” doctrine, 22
secondary jurisdiction, 20-21
OHADA Uniform Law on Insolvency 1998, 25, 169
objective, 25
UNCITRAL Model Law on Cross-Border Insolvency 1997, 23-25, 169
establishment, 24
“main” and “non-main” proceedings, 24
internationalisation of see themes and movements below
themes and movements in, 159-170
development of insolvency, 164-170
“corporate rescue”, evolution of, 165-167
internationalisation of insolvency, 167-170
limited liability, introduction of, 164
economics of managing insolvency, 163
Keynesian economics, 163
monetarism, 163
socialism, 163
historical view of insolvency, 160-161
insolvency, meaning of, 159-160
national importance of insolvency, 161-163
Liquidation
deed of company arrangement, effect of on pre-existing, 184-188
commercial morality, 187
Re Telescriptor Syndicate Ltd, 187
compulsory liquidation, automatic termination of, 185
Mercy & Sons Pty Ltd v Wanari Pty Ltd, 185
public interest, 187-188
Re UMP, 187-188
voluntary liquidation, automatic termination of, 185-186
Re Nardell Coal Corp Pty Ltd, 186-187
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Liquidators
appointment of see Voluntary winding up
examinations about company affairs see Examinations
Litigation funding
maintenance and champerty, 42-45, 47-49
meaning of, 42
power of sale exception to, 43, 49
public policy and, 44
public policy, interaction with, 44-50
Buiscex Limited v Panfida Foods Limited (in lig), 49-50
Clairs Keeley (A Firm) v Treacy, 45
Movitor Pty Ltd (in lig) v Sims, 47-49
Re ACN 076 673 875 (in lig), 46-47
Re Tosich Construction Pty Ltd; Ex parte Wily, 49
Re William Felton & Co Pty Ltd, 49
UTSA Pty Ltd (in lig) v Ultra Tune Australia Pty Ltd, 48
Maintenance and champerty
litigation funding and see Litigation funding
Members’ meetings
winding up, in see Winding up
Mixed trust funds
rights of beneficiaries to recover money held in overdrawn, 95-103
common pool cases, 96-103
“blended fund” approach, 101-102
identification of individual plaintiffs’ funds, 98-99
property rights intact, 99
Law Society of Upper Canada v Toronto-Dominion Bank, 99-100
lowest intermediate balance rule (LIBR), 96, 98-100
nil balance rule (NBR), 96-97, 99
pari passu distribution of funds, 97-98
Clayton’s case, 97
“rolling charge” solution, 97-98
New Zealand
directors’ liability for reckless trading see Directors
Insolvency Law Reform Bill 2004, draft, 194-204, 259-268
background, 259-260
Bill of Rights Act 1990, 264-265
Companies Act 1993, 259-260, 267
compliance costs of, 263-264
consultation, 260, 266-267
corporate insolvency, 196-200
business rehabilitation, 196-199
phoenix companies, 199-200
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costs and benefits of proposed reform, 265-266
cross border insolvency, 203-204
de facto and same sex relationships recognised, 268
Insolvency Act 1967, 259-260, 264-266, 268
key aspects of, 259
penalties, increase in, 267
personal insolvency, 194-196, 259, 261-263, 265-267
intention of reforms, 262
“no asset procedure” regime, 194-196, 259, 261, 263, 265-266
penalties increased, 262, 267
summary instalment orders, cap raised for, 262
threshold for creditor’s petition raised, 262
policy decisions, 260
priority debts, 203, 267
Privacy Act 1993, 264-265
public policy objectives of reform, 264-265
increasing use of existing alternatives to bankruptcy, 265
Insolvency Act 1967, amendments to, 265
no asset procedure, development of, 265
publication of discharged bankrupts’ names, 268
voidable transactions, 200-202, 267
alteration of position defence, 201
“ordinary course of business” exception, 200-201
preferential effect, transactions having, 200-202
setting aside, procedure for, 202, 267
“suspicion of insolvency” test, 201
transactions at under value, 202
Status of Redundancy Payments Bill 2004, 260
voidable preferences in, 57-62
alteration of position defence, 60
Carter Holt Harvey Ltd v Fatupaito, 57-59
facts, 57
Harte v WA and PM Wood t/as Wayne Wood Contractors, 59-60
facts, 59
ordinary course of business exception, 57-58, 61
Preston Farm Ltd v Managh, 61-62
facts, 61
Overdrawn accounts
tracing funds from see Mixed trust funds
Payment
conditional, 82
definition of, 81
electronic see Electronic payments
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legal tender, definition of, 82
traditional methods of, 81-83
cash, by, 81
cheque, by, 82-83
Pecuniary penalties
Mathers v Commonwealth, 188-193
bankruptcy law, treatment of penalties and fines under, 190-191
Explanatory Memorandum to Corporate Law Reform Bill 1992, 190
facts, 189
Heerey J’s decision, 190-192
“offence against a law”, meaning of (s 553B(1) Corporations Act 2001), 188, 191-192
Penalties see Pecuniary penalties
Power of sale
maintenance and champerty, exception to, 43, 49
Priorities
employee entitlements, of, in winding up, 172
voluntary administration, in a see Voluntary administrator
Professional advisors
deemed directors, as see Directors
Receivers
appointment of, 171
duty of, 171
employee entitlements, obligation to pay see Employee entitlements
power of, 171
Reckless trading see Directors
Separation of powers doctrine
Australasian Memory cases, 73, 75, 77-78
Boilermakers’ principle, 73-77
Corporations Act, applicability to, 74
explanation of, 74
incompatibility test, 75
“judicial power” , definition of, 75
Huddart Parker & Co Pty Ltd v Moorehead, 75
limits to judicial power under, 74
voluntary administration procedure (s 447A Corporations Act 2001) and, 72-80
constitutional validity of, 76-79
conferring legislative power, 76-77
conferring non-judicial power, 77
creation or alteration of rights, 78
width of discretion, 77-78
proponents of constitutional challenge to, 79
Statutory demands
setting aside, 21 day time limit for (s 459G Corporations Act 2001)
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challenging application (s 459S Corporations Act 2001), 256-258
Biron Capital Ltd v Velowing Pty Ltd, 256-257
David Grant & Co Pty Ltd v Westpac Banking Corp, 256
fairness considerations, 256-258
Kekatos v Holmark Construction Co Pty Ltd, 256
limitations on, 258
Perpetual Nominees Ltd v Masri Apartments Pty Ltd, 257-258
Switz Pty Ltd v Glowbind Pty Ltd, 256
Statutory indemnity see Voluntary administrator
Statutory lien see Voluntary administrator
Tax payments
unfair preferences, as see Unfair preferences
uncommercial transactions, as see Uncommercial transactions
Tracing
funds from overdrawn accounts see Mixed trust funds
Uncommercial transactions
tax payments as, 52-54
D Aloia v Commissioner of Taxation, 52-54
facts, 52
test of, 52
Unfair preferences
tax payments as, 52-54
D’Aloia v Commissioner of Taxation, 52-54
facts, 52
Voidable preferences
New Zealand, in see New Zealand
Voluntary administration
administrator, role of in, 238-255 see also Voluntary administrator
appointment, 241-242
fiduciary and company officer, as a, 247-250
conflict between creditors, 250
Deputy Commissioner of Taxation v Comcorp Australia, 248
duties, 249
Hill v David Hill Electrical Discounts Pty Ltd, 247
Pilmer v The Duke Group Ltd, 248
Re Charnley Davis Ltd, 248
Wood v Laser Holdings Ltd, 247
indemnity, right of, 245
independence, 239-243, 254
inherent conflicts, 250-251
casting vote, 250-251
personal liability, 245
policy perspectives, 253-254
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agency issues, 254
independence of administrator, 254
voting, 254
powers, 242-243
control of business, 242
Pt 5.3A process, 239-243
registration procedure, 242
removal by court, 243-244
best interests of creditors, 244
Commonwealth Bank of Australia v Irving, 243
lack of impartiality or independence, apprehension of, 244
Network Exchange Pty Ltd v MIG International Communications Pty Ltd, 243-244
s 448C Corporations Act 2001, 243
statutory duties of, 244-247
Cinema Plus Ltd v ANZ Banking Group Ltd, 245
court intervention, 246
indemnity, right of, 245
investigation, full and proper, 246
McVeigh v Linen House Pty Ltd (No 2), 244
Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia, 245
personal liability, 245
reporting requirement, 246
United States, in, 242
voting, 250-251, 254
equitable lien of voluntary administrator see Voluntary administrator
separation of powers doctrine and see Separation of powers doctrine
Voluntary administrator see also Voluntary administration
creditors’ meetings,
presence and participation at, 174-178
Bovis Lend Lease Pty Ltd v Wily, 175-176
Holzman v New Horizons Learning Centre, 176-177
personal attendance, 175-177
“preside”, meaning of, 176
Re A & D Hagan Pty Ltd, 176
s 439A Corporations Act 2001, 175
video link, 177
equitable lien, 152-157
Commonwealth Bank v Butterell, 154-156
definition of, 153
good faith, duty of, 155
scope of liabilities of administrator, 154-155
Shirlaw v Taylor, 152-154, 156
ratio decidendi, 152-153
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statute barred claims, 156
Pt 5.3A Corporations Act 2001, 151-152
policy of, 151
personal liability, 152
priority issues, 157-158
equitable lien, 157-158
statutory indemnity (s 443D Corporations Act 2001), 157
statutory lien (s 443F Corporations Act 2001), 157
statutory indemnity and lien, 151-152, 156
Cinema Plus Ltd v ANZ, 152
Voluntary liquidation see Voluntary winding up
Voluntary winding up
commencement of see liquidator, timing of appointment of below
deed of company arrangement, effect of on pre-existing, 185-187
liquidator, timing of appointment of, 178-184
Australian position, 180-183
Crawford v Australia & New Zealand Banking Group Ltd, 181
Locmar Pty Ltd v Hamilton, 181-182
National Australia Bank Ltd v Market Holdings, 182
Re Kyra Nominees Pty Ltd, 180-181
English position, 180
Re Centrebind Ltd, 180-184
statutory provisions, 179-180
Voting rights
administrators, of see Voluntary administration
creditors’ meeting, at, 111-114
rejection of proofs, 113-114
Selim v McGrath, 111-114
facts, 111
Winding up
employee entitlements in see Employee entitlements
members’ meetings in
extension of time for, 56
Re Centaur Mining & Exploration Ltd (in lig), 54-56
facts, 55
removal of requirement, 54-56
statutory demands see Statutory demands
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