IndeXx

All references are to page numbers.

Abduction — see Child abduction

Aboriginal culture

Aboriginal culture and the role of the Full Court,
2124

establishing Aboriginal identity, 18-20, 21-24

relying on s 60CC(6) of the Family Law Act, 18-20

Abuse — see Sexual abuse

Access rights
Hague Child Protection Convention, 126, 132

ADHD
Family Tax Benefit and, 180-186

Administrative assessments — see Child support

Adult children
as case guardians in property proceedings, 4146,
118-122

Affairs — see Relationships

Airport Watchlist — see Watch List orders (PACE
alerts)

Alex, Re
court authorisation of special medical procedures
and, 246-253

Allegations, false — see False allegations

Appeals
application to amend grounds of appeal, 241-245
refusal of special leave to appeal regarding
ascertaining views of children, 7579
Apprehended bias
reference to “battered wife syndrome” by judge and,
237-240

Assisted reproductive treatment — see Surrogacy
arrangements

“Battered wife syndrome”

judge’s enquiry about, 237-240

Beneficial entitlement

discretionary family trust assets as property of the
parties to the marriage, 63—75

Best interests of the child

ascertaining wishes and views of children, 75-79

children’s rights to legal representation in child
protection proceedings, 94-99

consent to treatment for childhood gender identity
disorder, 246-253

domestic violence and, 54-55, 197

no presumptions or preferential position as between
parents and non-parents, 174—179

Binding financial agreements
family violence and, 237-240

Book reviews
The 1996 Hague Convention on the Protection of
Children book review, 161-162
Bookhurst v Bookhurst
views of children in, 75-79

California

surrogacy in, 156—160

Case guardians
separating interests of, 41-46, 118—122

Case management principles

false allegations of abuse and, 147-151
letter regarding, 189—190

Child abduction — see also Hague Child Abduction
Convention

feminisation of, 10-14

following domestic violence, 191-200

“grave risk” or “intolerable situation” defence,
191-200

habitual residence as the sole connecting factor,
4-17

outcomes post-return to Australia, 201-208

returning children to Italy, 30—40

Child orders, overseas — see Overseas child orders

Child protection — see also Hague Child Protection
Convention

children’s rights to legal representation in
proceedings, 94—99
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Child support

amendments relating to declarations of
non-parentage, 100-103

departure application mandatory considerations,
254-257

Family Tax Benefit and, 27, 231-233

Maintenance Action Test, 231

maintenance income and, 232

notional assessment, 27

orders reflecting ex tempore reasons for judgment,
241-245
reconciliation process, 233

Child support agreements

drafting, 25-27
limited agreements and binding agreements, 233

Child Support (Assessment) Act 1989 (Cth)
jurisdiction under s 116 of CSAA until completion
of'the judicial process, 254-257
just and equitable orders pursuant to s 117, 254-257

Childhood gender identity disorder

court authorisation of special medical procedures,
246-253

Children — see also Adult children; Hague Child
Abduction Convention; Hague Child
Protection Convention; Parenting orders

age of, and relocation, 107-111

ascertaining wishes and views of, 75-79

benefits from physical separation of parents, 110

in hiding, return orders and, 30—40

matters involving children of Indigenous descent,
20

outcomes post-return to Australia, 201-208

parenting orders for non-biological children,
112-116

regular contact with non-resident parent, 107—111

rights to legal representation in child protection
proceedings, 94-99

spending time with maternal aunt and grandmother,
174-179

treatment for childhood gender identity disorder,
246-253

Co-mediation

advantages and disadvantages of, 234-236

Commercial investments

property to be considered in Pt VIII proceedings,
163-168

Competing forums — see Jurisdictional issues

Connecting factors in international family law
case for habitual residence, 78

Contact arrangements
supervised contact, 56

Contributions — see Property proceedings

Conventions — see Hague Child Abduction
Convention; Hague Child Protection
Convention; United Nations Convention on
the Rights of the Child

Costs certificates
independent children’s lawyers, 174-179

Coupledom — see De facto relationships

Custody arrangements

children abducted from, and returned to, Italy,
3040
Hague Child Protection Convention, 126

De facto relationships

long-term clandestine relationship, 117-120

Death of party
property settlement, 43—44
Defence Force Retirement and Death Benefits
(DFRDB)
double counting of, 169-173

Departure applications
for periodic child support payments, 254-257

“Direct representation”
children’s rights in child protection proceedings,
94-99
Disabled children — see also Marion’s Case
special-needs children resistant to change, 180—186

Discretion, exercise of, 52—59
discharge of return order and, 30—40
relocation with young children, 107-111
versus remittal for retrial, 244-245

where marriage intact, but physical separation,
41-46, 118-122

Discretionary family trusts — see Family
discretionary trusts
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Dispute resolution — see Mediation

Disqualification
on the basis of apprehended bias, 237-240

Domestic violence — see Family (domestic) violence

Educational costs — see also Schooling
orders regarding, 244, 254-257

Elderly parties
representation by adult children in property
proceedings, 41-46, 118—122
Equitable interests
family property law, 85-86, 90-91

Error of law

reference to “battered wife syndrome” by judge as,
237-240

Evidence

application to adduce further evidence, 57, 112-116

consideration of in relocation decisions, 108—109,
111

domestic violence and, 196-197

on effect of relocation on paternal relationship,
180186

Ex tempore judgments
orders reflecting reasons for judgment, 241-245

Expert evidence — see Evidence

False allegations
case management principles, 147-151
in family law proceedings, 137-155
letter regarding, 189—190
unacceptable risk and final orders, 151-153

Family (domestic) violence

best interests of the child and, 54-55, 197

binding financial agreements and, 237-240

false allegations of abuse, 137-155

letter regarding, 189—190

“grave risk” or “intolerable situation” defence and,

191-200

property proceedings and, 52—59

views of children addressed by court, 75-79
Family discretionary trusts

as property of the parties to the marriage, 63—75

Family dispute resolution — see Mediation

Family Law Act 1975 (Cth)

adult children as case guardians, 41-46, 118-122

power to alter property rights, 80-93

Pt VII proceedings post-return, 201-208

s 60CC(3)(a), addressing the views of children,
75-79

s 60CC(6), children of Indigenous descent, 18-20

ss 61C, 67ZC, court authorisation of special medical
procedures, 246253

s 68L(3), constitutional validity of, 35

ss 70G-70L, registration of overseas child orders,
219-223

Family Law (Child Abduction Convention)
Regulations 1986 (Cth)

return orders and, 30-40

Family Tax Benefit (FTB) entitlements
child support and, 231-233

Fathers — see Parents
FDR (Family Dispute Resolution) — see Mediation

Federal Magistrates
disqualification of, 237-240

Fertility clinics
United Kingdom response to global surrogacy
industry, 28-29

Financial agreements — see Binding financial
agreements

Financial proceedings — see Property proceedings
Forums — see Jurisdictional issues

Full Court
issues of Aboriginal culture and role of, 21-24
Garning v Department of Communities, Child
Safety and Disability Services
children abducted from, and returned to, Italy,
3040
Gender issues

feminisation of international parental child
abduction, 10-14

gender balance as advantage of co-mediation,
234-236

gender identity dysphoria — see Childhood gender
identity disorder
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Gillick competence

consent to treatment for childhood gender identity
disorder and, 246-253

“Grave risk” defence

domestic violence under the Hague Child Abduction
Convention, 191-200

Habitual residence
Hague Child Protection Convention, 127, 129
judicial determinations of during return
proceedings, 810
outcomes post-return to Australia, 201-208
relevance of domestic violence to, 192
returning children to Italy, 3040

as sole connecting factor in child abduction cases,
4-17

Hague Child Abduction Convention — see also
Child abduction
in Australia, 133-136
“grave risk” or “intolerable situation” defence in
cases of domestic violence under, 191-200
habitual residence and — see Habitual residence
outcomes post-return under, 201-208
returning children to Italy, 3040
special medical treatment, 135

Hague Child Protection Convention — see also
Child protection
The 1996 Hague Convention on the Protection of
Children book review, 161-162
applicable law, 128—129
in Australian law, 123126
background, 123-124
cooperation between contracting states, 131-132
including abduction and relocation cases, 123—-126
international child abduction, 132—133
jurisdictional rules, 127-128
objectives and framework, 124—125, 125
recognition and enforcement, 129-131, 135-136
scope of, 126—127, 230

Home environment — see Habitual residence
Impartiality — see Apprehended bias

Income
child support and, 232

Independent children’s lawyers
costs certificates not available for, 174179

Indigenous children — see also Aboriginal culture
relying on s 60CC(6) of the Family Law Act, 18-20

Intact marriage
property settlement, 41-46, 80-93, 84, 118-122

International child abduction — see Child
abduction

International conventions — see Convention on the
Rights of the Child (UN); Hague Child
Abduction Convention; Hague Child
Protection Convention

“Intolerable situation” defence
in cases of domestic violence, 191-200

Italian Children Case — see Garning v Department
of Communities, Child Safety and Disability
Services

Joint tenants

property to be considered in Pt VIII proceedings,
163-168

Judges
observation of witnesses, 53—54

Jurisdictional issues — see also Habitual residence
connecting factors in international family law, 4—17
convention litigation and, 196-197
forum disputes involving parenting issues, 223-229
international child abduction, 132—134
jurisdiction under s 116 of CSAA until completion

of the judicial process, 254-257
“matrimonial cause” in case of forced separation

and intact marriage, 4243, 119
registration of overseas child orders, 219-220

“Just and equitable” requirement

departure from administrative assessment and,
254-257

intact marriage, 43

Stanford v Stanford, 80-93

Kennon principle

adjustment declined, 47
contribution based assessment, 5758
High Court decision, 6375

Lawyers — see Legal representation

Litigants, self-represented — see Self-represented
litigants
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Magellan matters
false allegations of abuse and, 143—-147
letter regarding, 189-190

Magistrates — see Federal Magistrates

Maintenance income — see also Spousal
maintenance

child support and, 232

Marion’s Case
court authorisation of special medical procedures
and, 246-253
Marriage — see also De facto relationships; Spousal
maintenance
property settlement when marriage intact, but
physical separation, 41-46, 80-93, 118-122
Mediation

co-mediation in family dispute resolution, 234-236
shuttle mediation, 104—106

Medical procedures which require court
authorisation — see Special medical
procedures

Mental disability or illness — see Psychiatric
conditions

Mirror or complementary orders

domestic violence and, 198-199
registration of overseas child orders, 223

Mothers — see Parents
Non-parentage — see Parentage

Overseas child orders

definition, 219-220
registration of, 219-223

Overseas travel

allowing or disallowing children’s travel, 209-213
passports, 211-212

restraints on child’s removal from Australia,
174-179

PACE alerts — see Watch List orders (PACE
alerts)

Parentage

amendments to child support legislation relating to
declarations of non-parentage, 100-103

Parentage — continued
intended parentage doctrine in surrogacy
arrangements, 158
UK law on assisted reproduction, 28-29

Parental child abduction — see Child abduction

Parental responsibility — see also Shared parental
responsibility; Sole parental responsibility
Hague Child Protection Convention, 126, 128—129

treatment for childhood gender identity disorder,
246-253

Parenting issues

forum disputes involving, 223-229
resolution post-return, 201-208

Parenting orders — see also Relocation

appeals, and adducement of further evidence, 53-57

ascertaining wishes and views of children about,
75-79

legislative pathway of Pt VII when relocation,
112-116

orders for substantial and significant time, 180—-186

overseas travel and, 212-213

persons “significant” to the child, 174179

response of UK surrogacy law to the global
surrogacy industry, 29

Parents — see Relocation

benefits to children from physical separation of, 110

feminisation of international parental child
abduction, 10-14

option for both parents to relocate, 109—110

outcomes post-return to Australia for abducting
primary-carer mothers, 201-208

parental establishment for surrogacy in California,
156-157

relocation and father-child relationship, 180-186

risk to parent as risk to child, 191-200

sexual abuse allegations by, 137-155

letter regarding, 189—190

Partiality — see Apprehended bias

Passports

overseas travel and, 211-212

Periodic child support payments
departure application, 254-257

Permanent relocation — see Relocation
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Persons “significant” to the child
parenting orders and, 174-179

Primary carers

outcomes post-return for abducting primary-carer
mothers, 201-208

Private international law

Hague Child Protection Convention and, 129

Procedural fairness

denial of, 241-245
use by magistrate of extrinsic material, 55-56

Property proceedings

adjustment of 15% to the wife questioned, 180-186

adult children acting as case guardians, 4146

appeal at same time as parenting orders appeal,
180-186

application to sell home to relocate, 180—186

ascertaining legal and equitable title, 87-91

binding financial agreements and — see Binding
financial agreements

child support concurrent hearings, 255

contributions during incarceration, 52—59

discretionary family trust assets as property of the
parties to the marriage, 63—75

errors in assessing contributions, 169—173

four-step process in Hickey, 86—87

fundamental propositions in Stanford v Stanford,
80-93

identifying financial resources, 91

order of judicial consideration, 82—83

ownership, in law and in equity, of real property,
163-168

property settlement sought to pay for care, 4146,
80-93, 118-122

sufficient weight to contributions, 47-51, 5259

superannuation — see Superannuation assets

treatment of Defence Force Retirement and Death
Benefits, 169-173

use of equitable doctrines in, 80-93

Psychiatric conditions
consent to treatment for childhood gender identity
disorder, 246-253
psychiatric report as a condition of overnight
contact, 75-79

Reasonable apprehension of bias — see
Apprehended bias

Reasons for judgment
orders reflecting ex tempore reasons for judgment,
241-245
sufficiency of, 243-244

Rehearing
versus re-exercise of discretion, 244-245

Relationships — see also De facto relationships;
Marriage
long-term clandestine relationships, 117-120
no presumptions as between parents and
non-parents, 174—179
property division after relationship breakdown, 84

Relocation — see also Child abduction; Return
orders

absence of evidence in making findings about,
108-109, 111

age of children and, 107-111

detrimental effects of return, 114

expert evidence against, 180—186

international relocation, 213-219

international responses, 217-219

issues of Aboriginal culture and the role of the Full
Court, 21-24

legislative pathway of Pt VII for parenting orders,
112-116

option for both parents to move, 109—110

returning children to Italy, 30—40

special-needs children resistant to change, 180—186

time with family members suspended, 174—179

Remittal for a rehearing

jurisdiction under s 116 of CSAA until completion
of the judicial process, 254-257
versus re-exercise of discretion, 244-245

Residence — see Habitual residence

Residential care
property settlement when intact marriage, 4146,
80-93, 118-122
Return orders — see also Hague Convention on
Child Abduction; Relocation

application for discharge of, 30-40
outcomes post-return to Australia, 201-208
returning children to Italy, 30—40
undertakings to ameliorate risk, 197-198

Risk
subjective perception of, 195-196
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Risk — continued

unacceptable risk and final orders in false
allegations of sexual abuse, 151-153
undertakings to ameliorate, 197-198

Schooling — see also Educational costs

information about to persons “significant” to the
child, 174-179
mutually agreed school, 254-257

Self-represented litigants
orders submitted by, 241-245

Sexual abuse

false allegations of, 137-155
letter regarding, 189—190
Magellan matters, 143—147

Shared parental responsibility

outcomes post-return to Australia, 201-208
relocation and, 112-116
relocation of child with ADHD, 180-186

Sheldon v Weir
issues of Aboriginal culture and the role of the Full
Court, 21-24
Shuttle mediation
pros and cons of, 104—106

“Significant” persons
parenting orders and, 174—179

Sole parental responsibility
presumption of parental responsibility applied only
to parents, 174—179
Special medical procedures
court authorisation of, 246-253

Special-needs children — see also Marion’s Case
relocation, 180-186

Spousal maintenance
urgent, 254-257

Stanford v Stanford

property settlement when intact marriage and death
of party, 41-46, 118-122
the three fundamental propositions in, 80-93

Superannuation assets

calculation errors, 47-51

Superannuation assets — continued

Defence Force Retirement and Death Benefits,
169-173

error in assessment of contributions to, 169—-173

identifying interests in, 91

in pools of assets, 169—173

sufficient weight to contributions, 47-51

Supervised contact

practical issues with, 56

Surrogacy arrangements

in California, 156-160

response of UK to global surrogacy industry, 28—29
Surveys

outcomes post-return to Australia, 201-208

Tenants in common
property to be considered in Pt VIII proceedings,
163-168

Therapeutic treatments — see Special medical
procedures

Title, legal and equitable
ascertaining in family property law, 8788

Torres Strait Islander children
relying on s 60CC(6) of the Family Law Act, 18-20

Transnational families — see also Habitual
residence; International conventions;
Relocation

outcomes post-return to Australia, 201-208
transnational mothering and international child
abduction, 1417

Transsexualism — see Childhood gender identity
disorder

Travel — see Overseas travel
Trusts — see Family discretionary trusts

United Kingdom
response to global surrogacy industry, 28-29

United Nations Convention on the Rights of the
Child

parenting issues and, 229

Unjust enrichment

family property law, 85-86
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Watch List orders (PACE alerts)

overseas travel and, 212-213

restraints on child’s removal from Australia,
174-179

Witnesses
observation of outside witness box, 53-54
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