Australian Law Journal

GENERAL EDITOR
Justice Frangois Kunc

ASSISTANT GENERAL EDITORS
Nuncio D’Angelo  Angelina Gomez Ruth Higgins Emily Vale
Solicitor, Sydney Lawyer, Perth Barrister, Sydney Solicitor, Sydney

The mode of citation of this volume is
(2018) 92 ALJ [page]

The views expressed in editorial comment, articles or notes are those of the author or
contributor, and are not to be taken as being the views of, or endorsed by, the journal
editors unless otherwise indicated.

The Australian Law Journal is a refereed journal.

Australian Law Journal Reports

PRODUCTION EDITOR
Carolyn May

CASE REPORTERS
John Carroll
Colleen Tognetti
Clare Tuckerman

The mode of citation of this volume is:
92 ALJR [page]

(2018) 92 ALJ 149 149



THE AUSTRALIAN LAW JOURNAL

Volume 92, Number 3

March 2018

CURRENT ISSUES — Editor: Justice Francois Kunc

The Minister VS The COUITS  ....c.couiiiiiiiiinieieiteent ettt 155
Judicial Conduct: The United States .........ccceociriieriiiierieieiieiesieeee ettt 155
Judicial Conduct: AUSIIALA ....coeiiiiiiiiiiiinceic ettt 156
Reducing the Backlog in Criminal COUIS .........cciiieiiiiiiniiiieniieieeeeeeeeee e 157
A Conversation About Studying Law (Imagined) ........cccccoveeiienieienieninienceeenceeenceeen 157
Core Business for the High COUrt? ........ccooiiiiiiiiiiiieeeee et 158

CONVEVANCING AND PROPERTY _ Fditors: Rohert Angyal SC and
Brendan Edgeworth

E-Conveyancing, Contracts for the Sale of Land and Deeds ..........cccceeevieniniincnncncnncnen. 160
Interest of a Purchaser Under a Contract from a Mortgagee Exercising its Power of Sale ... 161
Strata Schemes and Short-Term Lettings (Aain) .....cccocevirieniiienienenieeneeieeeeeeieeieae 163
A Lease or a Licence: How Vagueness Occasions Substantive Unfairness .............c.ccccc..... 165

PERSONALIA — Editor: Emily Val

Commonwealth
Chief Justice Diana Bryant ..ot 167
RECENT CASES - Editor: Ruth C A Higoins SC
Administrative Law — Judicial Review — Availability of Certiorari — Error of Law on Face of
Record — Non-Jurisdictional EITOr .........ccccocciviiiiiiiniiiiiniiieenicecceeeceeee e 169

United Kingdom — Privy Council — Cayman Islands — Judicial Independence — Apparent
BHAS ettt st 171

150

(2018) 92 ALJ 149


http://bit.ly/2Hbjdsa
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I71510249630911e887afaaf5e213faf8&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I7151023f630911e887afaaf5e213faf8&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I7151023f630911e887afaaf5e213faf8&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I71510243630911e887afaaf5e213faf8&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I7151024b630911e887afaaf5e213faf8&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
https://www.westlaw.com.au/maf/wlau/app/document?docguid=I71510238630911e887afaaf5e213faf8&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1

ARTICLES

A_DIMINISHED NATION"? THE RACIAL_DISCRIMINATION ACT 1975 _THE

NATIVETITLEACT 1993 AND CONSTITUTIONAL RECOGNITION OF INDIGENOUS
AUSTRALIANS

Professor Jonathan Fulcher

The Native Title Act 1993 (Cth) is discriminatory in its treatment of Indigenous peoples’
land interests compared with those of freeholders, particularly in relation to the provision
of public infrastructure on their land. Section 7 of the Native Title Act does not permit the
Racial Discrimination Act 1975 (Cth) to be used to effect a cure of that defect. Constitutional
recognition for Indigenous Australians must address this incongruity. Indigenous
Australians want it to be addressed in the referendum questions. Some commentators have
warned against addressing it. Father Frank Brennan, for example, believes addressing such
discrimination will lead to the failure of the referendum. This article asks if there can be
an accommodation of the two views, both of which are compelling in their own way. It
also suggests ways in which the Constitution and legislation might be amended to address
such discrimination if ultimately the politics of the referendum questions does not allow
discrimination to be dealt with in the Constitution in the way many Indigenous people
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The common law doctrine of forbearance emerged in the 19th century and remains part
of Australian law, having been recognised by the High Court of Australia on a number of
occasions, including most recently in Agricultural & Rural Finance Pty Ltd v Gardiner
(2008) 238 CLR 570. The doctrine draws a distinction between an alteration to the mode of
performance of a contract and an alteration of the contract itself. This article examines the

genesis and ambit of the doctrine. It then considers the doctrine critically and asks whether
it has CONUNUING ULILY.  tevvutiiiiiiiiiiiie et ettt e et e e sbee s sbeeeeee 195

JHEDUTY TO MITIGATELA COMPARATIVEANALYSIS BETWEEN THE ENGLISH
COMMONLAW AND THE CISG

Bruno Zeller

This article looks closely at how two systems of law namely the Convention on the
International Sale of Goods (CISG) and the common law resolve an important principle
of law, in this case the issues of mitigating losses and the awarding of damages once a
contract has been breached. The analysis relies on Art 77 of the CISG which deals with
mitigation, and the recent High Court decision in Thai Airways International Public Co
Ltd v KI Holdings Co Ltd [2015] EWHC 1250 (Comm). The article also briefly traces
the problematic application of the CISG in Australia. The purpose of this article is to
indicate how mitigation ought to be applied in Australia under the CISG by highlighting

the differences between the CISG and the common 1aw. ......ccccocvvviieieeiiiiiiiiiiiiiceeieees 205
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