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All references are to page numbers.

Acts Interpretation Act 1901 (Cth)
ss 15AA, 15AB, 33, disclosure of communications,
38-43

Administrative assessments — see Child support

Admissions
withdrawal of, 143-148

Adoption
overseas, 114

Adult children

as case guardians in property proceedings, 118—122
child support past age 18 years, 31

Affidavits, 65-71, 72-98
advantages and disadvantages of, 72-73
annexures to, 69, 85
chronological or thematic, 68
cross-examination on, 88—89, 92-96
drafting, 65-71
joint affidavits, 70
of children, 70
striking out, 85-88
use in Family Court, 72-98

Anti-discrimination — see Discrimination

Appeals

lack of sufficient reasons, 123-126

party cannot raise matters not raised at trial,
207-210

self-represented litigants, 251-258
weight placed on evidence, 243-245

Artificial conception — see Assisted reproductive
treatment
Assisted reproductive treatment
eligibility criteria for, 146-163
who is a parent?, 185
Australian family court advisory committee
history of, 11-13
Banks
orders joining bank to property proceedings, 57—-62

Baumgartner decision
constructive trusts and unconscionability, 172—173

Beneficial interests
constructive trusts in relation to the family home,
164-180
Best interests of the child — see also Children

children meeting with judges — see Judges
competing forums where parenting issues are in
dispute, 191-194
eligibility criteria for assisted reproductive
treatment, 146—163
Binding financial agreements

correct wording for agreements entered into between
2004 and 2010, 195-201

legal advice prior to signing amendments, 195-201

s 90G(1A), whether unjust if agreement not binding,
195-201

technical errors in, 127-131

vs “financial agreements”, 127-131

Briginshaw principles
application of provisions of, 207-210

Capacity to conduct proceedings
self-represented litigants, presumption of capacity,
202-206
Capacity to mediate
defined, 111

Case guardians
separating interests of, 118-122

Child support

parentage and, 184
past age 18 years, 30-31

Child Support Agency (CSA)

departure prohibition orders and departure
authorisation certificates, 108—110

Children — see also Adult children; Best interests of
the child; Parenting orders
allegations of child sexual abuse, 207-210
expense of supervised time with, 207-210
family law affidavits of, 70
immigration issues impacting upon, 114-117
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Children — continued

impact of shared parental responsibility on, 137-139

judges receiving evidence directly from — see
Judges

reasons for deteriorating behaviour of, 207-210

sponsorship by a person who is not a parent, 115

Citizenship — see Immigration issues
Cohabitation — see De facto relationships

Common intention constructive trusts — see
Constructive trusts

Communication— see also Mediation

confidentiality and, 38—43, 222
shared parental responsibility and, 137-139

Confidentiality

disclosure of communications from family
counselling, 3843
judges receiving evidence directly from children,

222
Consent orders
application to vary due to mistake in, 246-250

Constructive trusts

common intention and unconscionability, 164—180
English and Australian, 164-180

joint ownership, 174-178

non-financial contributions, 173—174

quantifying beneficial interests, 176—178

Contempt procedures
procedural safeguards and, 57-62

Contravention proceedings

adequacy of reasons, 47-50
consideration of individual breaches, 47-50

Contributions — see Property proceedings

Corporate entities

payment of debts where debtor is corporate entity,
51-56

Costs
costs certificates due to complex statutory
framework, 200
order for costs but not indemnity costs, 257
withdrawal of admissions and, 143-148

Costs of supervision
consideration of when requiring supervised time
with child, 207-210
Counselling
disclosure of communications, 38—43

Cross-examination
“holding back” material for a “surprise attack”,
89-90
of deponents, 90-94
on affidavits, 88—-89, 92-96

De facto relationships

aggregation of two periods of relationship, 132-136

applications for declarations under s 90RD, 132-136

definition under s 4AA, 132-136

financial claims and, 181-184

immigration issues, 115

meaning of the words “couple living together on a
genuine domestic basis”, 132-136

problems identifying, 183-184

Deaths — see Obituaries

Debts
to corporate entities, 51-56
Departure Prohibition Orders and Departure
Authorisation Certificates
Child Support Registrar and, 108-110

Deponents

failure of to attend court for cross-examination,
89-90

Disability

eligibility criteria for assisted reproductive
treatment, 152—162

Disclosure of communications

family counselling, 3843

judges receiving evidence directly from children,
222

Discretion, exercise of
grounds to appeal from discretionary judgments,
207-210
of trial judge, 251-258
refusal to exercise under s 90G(1A), 195-201

s 79, where marriage intact, but physical separation
due to ill-health, 118-122
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Discretion, exercise of — continued

whether mistake constituted a miscarriage of justice,
246-250
withdrawal of admissions, 143-148

Discretionary trusts — see Family discretionary
trusts

Discrimination
eligibility criteria for assisted reproductive
treatment, 152—-162

Dispute resolution — see Family dispute resolution

Divorce

law reform regarding, 6-16

Documents

annexures to affidavits, 69, 85

banks required to provide, 57-62

disclosure of communications from family
counselling, 38—43

Domestic violence — see Family (domestic) violence

Drafting
family law affidavits, 65-71

Efficiency measures

financial agreements and, 127-131
withdrawal of admissions and, 146

Elderly parties

representation by adult children in property
proceedings, 118-122

eligibility criteria for assisted reproductive treatment

role of the state, 146—163

English and Australian constructive trusts
common intention and unconscionability, 164—180

Equal shared parental responsibility — see Shared
parental responsibility

Ethics
family law affidavits, 71

Evidence
about family violence crucial to proceedings,
239-245
application of rules of, 207-210
contents of affidavits adduced into, 81-83

disputed, uncertainty about how it would be treated,
239-245

general matters, 74-76

Evidence — continued

hearsay, 76-78

judges receiving directly from children — see Judges

objections to evidence relating to family violence,
239-245

opinion/expert evidence, 78-81

relevance, 76

use of affidavits in Family Court, 65-71, 72-98

Evidence Act 1995 (Cth)

s 41, legal representation at family consultant
interviews, 44-46

whether “exceptional” circumstances within
meaning of s 69ZT of Family Law Act 1975
(Cth), 239-245

Ex tempore judgments
reasons in, 51-56

Expenses — see Costs

Expert evidence
relevance of, 78-81

Facilitation skills
in family dispute resolution, 188—190

Family (domestic) violence
evidence about, when crucial to proceedings,
239-245
immigration issues, 116
parenting orders in context of, 239-245
property settlements and, 251-258

Family consultants
legal representation at interviews with, 4446
nature and function of, 44-46

report to the parties on judicial meetings with
children, 221-222

Family counselling

disclosure of communications, 38—43

Family Court of Australia
challenges and tensions in, 20-23
death threats to judges of, 4, 17, 23, 25
founding personnel on “helping court”, 17-29
history of creation of, 6-16
immigration issues, 117
judges receiving evidence directly from children —

see Judges

Ray Watson and, 3-5
therapeutic justice origins of, 17-29
transitional courts, 1516
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Family Court of Australia — continued

use of affidavits in — see Affidavits
withdrawal of admissions in, 147

Family Court of New Zealand

judges receiving evidence directly from children, 99,
104-106

Family discretionary trusts
assets and liabilities owned by corporate trustee of
family trust, 51-56
direct or indirect control of, 123-126

Family dispute resolution

capacity to mediate, 111-113

cooperation between family relationship service
providers and family lawyers, 225-231

facilitation skills and, 188-190

family mediation impasses, 232-234

multigenerational disputes, 32-33

Family Law Act 1975 (Cth)

adult children as case guardians in property
proceedings, 118—122

breakdown of relationships and, 184

family law affidavits — see Affidavits

history of creation of, 6-16

Pt VIII, ss 90C, 90D, 90G, 90KA, financial
agreements, 127-131

ss 10D(3), 692X, 10E(2), disclosure of
communications, 38-43

ss 11, 62G, 67ZT, legal representation at family
consultant interviews, 44—46

s 60CC, child’s residence in Australia and, 243, 245

s 69ZT, application and operation of, 239-245

ss 75(2), 79(4), family discretionary trusts, 123-126

s 75(2), no error that adjustment not made in favour
of husband, 251-258

s 79A(1)(a), miscarriage of justice, “by any other
circumstance”, 246-250

s 90G(1A) and s 90G(1B), correct application of,
195-201

s 90G(1A), refusal to exercise discretion under,
195-201

s 90G(1)(b), correct wording of agreements entered
into between 2004 and 2010, 195-201

s 90RD(2) and s 90SB(a), “beneficial” interpretation
of, 132-136

s 90RD(2) and s 90SB(a), meaning of “periods” in,
132-136

s 121, orders under, 57-62

Family law affidavits — see Affidavits

Family Law Amendment (De Facto Financial
Matters and Other Measures) Act 2008 (Cth)

jurisdictional problems, 182—-183
policy objectives, 181-182

Family Law Bills 1973 and 1974
history of, 9-10

Family law proceedings
judges receiving evidence directly from children —
see Judges
Family Law Rules 2004 (Cth)

family law affidavits, 65-71
r 11.09, withdrawal of admissions, 143-148

Family lawyers — see Legal practitioners

Family relationship service providers
cooperation with family lawyers, 225-231

FDR — see Family dispute resolution

Federal Justice System Amendment (Efficiency
Measures) Act (No 1) 2009 (Cth), 127131

effect of, 195-201
financial agreements and, 127-131
retrospective application and interpretation of
transitional provisions, 127-131, 195-201
Federal magistrates

critical observations regarding, 5762
power to order production of documents, 38-43

Financial agreements — see also Binding financial
agreements

ability of court to rectify defects in, 127—-131
vs ‘binding financial agreements’, 127-131

Financial proceedings

de facto relationships, 181-184
property settlement sought to pay for care, 118—122
withdrawal of admissions in, 143148

Forums — see Jurisdictional issues

Grandparents

family dispute resolution in multigenerational
disputes, 32-33

Guardians — see Litigation guardians
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Guidelines for judicial meetings with children,
proposed, 213-224
deciding whether to meet with a child, 218-220
disclosure, 222
introduction and statement of principles, 217-218
meeting with a child after the conclusion of
proceedings, 223

meeting with a child during proceedings, 220-221
purpose, 216-217
report to the parties, 221-222

Hague Convention on the Civil Aspects of
International Child Abduction

competing forums where parenting issues are in
dispute, 191-194
Hague conventions

proposed international surrogacy convention,
235-238

“Helping court”
therapeutic justice origins of Family Court, 17-29

Immigration issues
family law and, 34-37, 114-117
humanitarian visas, 115-116
parenting orders and, 239-245
prospective marriage visas, 115
refugee visas, 115-116
temporary visas, 34-37
visas for women at risk, 116

Independent children’s lawyers
judges receiving evidence directly from children
and, 99-107

Inferences — see Opinion and inferences

Interim proceedings
affidavits in, 70

Interlocutory applications

cross-examination on affidavits on, 95-96
use of affidavits in Family Court, 72-98

International law

competing forums where parenting issues are in
dispute, 191-194

immigration issues, 34-37, 114-117

overseas adoption and surrogacy, 114

parenting orders and, 239-245

proposed international surrogacy convention,
235-238

Jones v Dunkel inference

arising from failure to call witness, 207-210
cross-examination on affidavits and, 96-97

Judges (judicial officers)
advantage of trial judges in relation to the credit of
the parties, 251-258
death threats to, 4, 17, 23, 25
receiving evidence directly from children, 99-107
approaches adopted by different courts, 104—-106
deciding whether to meet with a child, 218-220
guidelines for, 213-224
meeting with a child after the conclusion of
proceedings, 223
meeting with a child during proceedings,
220-221
why judges should speak directly with children,
103-104

Jurisdictional issues
competing forums where parenting issues are in
dispute, 191-194
“matrimonial cause” in case of forced separation and
intact marriage, 119
Kennon principle

property adjustments based on, 251-252
reservations about use of, 51-56

Lawyers — see Legal practitioners

Legal practitioners

at family consultant interviews, 4446
cooperation with family relationship service
providers, 225-231
reinstating the importance of in the family law
system, 229-231
Less Adversarial Trial process
therapeutic justice approach, 26-29

Litigants — see Self-represented litigants

Litigation guardians
whether order appointing was justified, 202-206

Marriage — see also Divorce; Spouses
eligibility criteria for assisted reproductive
treatment, 155156
immigration issues, 115

marriage intact, but physical separation due to
ill-health, 118-122
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Matrimonial Causes Act 1959 (Cth)
history of, 6-9

Mediation
capacity to mediate, 111-113
cooperation between family relationship service
providers and family lawyers in, 225-231
facilitation skills, 188—190
family mediation impasses, 232-234
LARSQ model, 188-190
premediation coaching, 113
shuttle mediation, 112—-113
timing of, 228
Medical practitioners

eligibility criteria for assisted reproductive treatment
and, 146-163

Mental disability or illness — see Psychiatric
assessment

Migration issues — see Immigration issues

Miscarriage of justice
application to vary consent orders due to, 246-250

New Zealand

immigration issues, 117

Obituaries
Ray Watson, 3-5

Opinion and inferences

family law affidavits, 65-66
relevance of, 78-81

Orders — see Consent orders; Parenting orders

Overseas adoption and surrogacy — see
International law

“Paper trials” — see Affidavits

Parentage — see also Assisted reproductive
treatment

child support and, 185-187

Parenting disputes
competing forums where parenting issues are in
dispute, 191-194
cooperation between family relationship service
providers and family lawyers in, 225-231
evidence to judges from children — see Judges

report to the parties on judicial meetings with
children, 221-222

Parenting orders

agreement as to changeover arrangements, 47-50

allegations of family violence and imminent
relocation of the father, 239-245

meaningful relationships and, 242-243

reasonable practicality of, 137-139

unacceptable risk from mother’s lack of parenting
capacity, 207-210

Primary carers

appeal from judge’s decision to change, 207-210

Prison
appeals conducted from, 251-258

Problem-solving jurisdictions — see Therapeutic
justice

Procedural fairness

bank joined to property proceedings, 57—62
contempt procedures, 57-62

Proceedings — see Capacity to conduct
proceedings; Contravention proceedings;
Financial proceedings; Property proceedings

Procreation rights

eligibility criteria for assisted reproductive
treatment, 150152

Property proceedings

adult children acting as case guardians, 118-122

assets and liabilities owned by corporate trustee of
family trust, 51-56

banks joined to, 57-62

binding financial agreements and — see Binding
financial agreements

common intention constructive trusts, 164—180

consistent approach to treatment of assets, 51-56

family discretionary trusts — see Family
discretionary trusts

inadequacy of reasons, 51-56

interim orders regarding proceeds from sale of
family home, 57-62

marriage intact, but physical separation due to
ill-health, 118-122

welfare contributions where one party alcoholic,
51-56

Property settlement
constructive trusts and, 164—180
disclosure of assets and earnings, 251-258

judge declined to enforce “agreement” asserted by
husband, 251-258
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Property settlement — continued
material error of facts, 251-258
miscarriage of justice due to mistake in, 246250
self-represented litigants, 251-258

victims of crime compensation payments, 256257

Psychiatric assessment

eligibility criteria for assisted reproductive
treatment, 152—-162

to assess capacity to conduct proceedings, 202-206

Randle v Randle
competing forums where parenting issues are in
dispute, 192-193
Reasons
ex tempore judgments, 51-56
where decision does not accord with uncontested
evidence, 51-56
Rectification

technical errors in financial agreements, 127-131

Referrals

between family relationship service providers and
family lawyers, 226227

Relationship service providers — see Family
relationship service providers

Relocation

parenting orders in context of, 239-245

Residency rights

immigration issues and family law, 34-37, 114-117

Right to procreate
eligibility criteria for assisted reproductive
treatment, 150-152

Rules of evidence — see Evidence

Same-sex relationships

immigration issues, 114-115, 117

Self-represented litigants

appeal dismissed, 251-258
capacity to conduct proceedings, 202-206

Shared parental responsibility
agreement as to changeover arrangements, 47-50
capacity to communicate and, 137-139
distance from school, 137-139
immigration issues, 117

Sponsorship
of a child by a person who is not a parent, 115

Spouses — see also Marriage

death of an Australian resident spouse, 116
immigration issues, 115-116
spousal maintenance in prison, 251-258

State, role of
eligibility criteria for assisted reproductive
treatment, 146—163

Statements — see Affidavits

“Strict compliance” test
rejection of, 127-131

Supervised contact
expense of, 207-210

Support people
dealing with incapacity to mediate, 113

Supportive environment — see “Helping court”

Supreme court
early role in administration of Family Law Act,
15-16
Surrogacy arrangements

overseas surrogacy, 114

proposed international surrogacy convention,
235-238

Trimmings and Beaumont’s model, 235-238

who is a parent, 185

Therapeutic justice
Family Court origins, 17-29
Trials, affidavits in — see Affidavits

Trusts — see Constructive trusts; Family
discretionary trusts

Unconscionability doctrine
constructive trusts and, 172—-178

Victims of crime compensation payments

property settlements and, 256-257

Visas

for visits/access, 117
immigration issues and family law, 34-37
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Watson, Ray

editorial on death of, 3
tribute to, 4-5

Western Australia
family law affidavits, 65-71

Withdrawal of admissions
Family Law Rules, r 11.09, 143-148

Witnesses
judges receiving evidence directly from children —
see Judges
witness statements — see Affidavits
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