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Index 
Aboriginal marine rights 

ILO Convention No 169, 172 

Australian Capital territory 
biosequestration rights, 359-360 

Australian National Registry of Emissions Units – see Clean Energy Future program 

Beach access –see Coastal management 

Biobanking 
biodiversity offsets (NSW), 92-110 

Australian government policy, 93-104 
NSW mechanisms compared, 94 

biodiversity banking, 94-96 
conservation agreements, 97-98 
covenants, 103-104 
EPA Act (NSW), s 28, 105-110 

protection of offsets from suspension of covenant clauses, 108 
national parks, 96-97 
North America, 104-105 
planning agreements, 99-101 
property vegetation plans, 102-103 
trust agreements, 101-102 

Biodiversity 
Convention on Biological Diversity (UN) 1992 

marine bioprospecting, 164-166 
offset schemes – see Biobanking 

Bioprospecting 
marine – see Marine bioprospecting 

Biosequestration 
legal framework for regulating (Australia), 348-367 

existing frameworks, 354-365 
constitutional issues, 363-354 

Federal jurisdiction, 363-364 
liability to pay compensation, 364-365 

eligible projects, 362-363 
ownership, 354-359 

NSW, Qld & Tas, 355-356 
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SA, 356-357 
Vic, 357-359 
WA, 357 

real environmental outcomes, 359-362 
mandatory schemes (NSW & ACT), 359-360 
voluntary schemes (Qld, Tas, SA, Vic & WA), 360-362 

risk allocation, 362 
key elements, 349-354 

eligible projects, 354 
ownership, 349-350 
real environmental outcomes, 351-354 

additionality, leakage & permanence, 351-352 
monitoring & verification, 352-353 

risk allocation, 353-354 
recommendations, 366-367 

Book review 
Tromans, Stephen, Nuclear Law: The Law Applying to Nuclear Installations and Radioactive Substances in its 

Historic Context, 55-56 

Building 
climate change and (NSW), 32-34 

Bushfires – see Emergency management 

Canada 
carbon taxes, 127 

Carbon claims 
voluntary carbon market, 9-16 

NCOS, 10 
Trade Practices Act, 10-11 

quality of carbon credits, 11-14 
additionality, 11-12 
eligible sources, 12 
pricing, 12-13 
quantity, 13-14 

substantiating carbon claims, 14-15 
forward purchasing, 14 
NCOS logo, 15 
representations regarding future matters, 15 
retirement, 14 
security, 15 
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Carbon credits –see Carbon claims 

Carbon emissions 
electricity generation – see Electricity industry 

Carbon Farming Initiative – see Clean Energy Future program 

Carbon Pollution Reduction Scheme (Cth) (CPRS), 118-119 
Clean Energy Future package compared, 476-477 – see also Clean Energy Future program (Cth) 
energy sector – see Energy 

Carbon pricing – see also Carbon claims 
Multi-Party Climate Change Committee, 111-133 

carbon taxes for climate change mitigation, 119-129 
existing & proposed carbon taxes, 120-129 

EU, 120-126 
other jurisdictions, 127-129 

definition of carbon tax, 119-120 
emissions trading, 116-119 

Australian CPRS, 118-119 
European Union ETS, 117-118 
New Zealand ETS, 118 

emissions trading & carbon taxes, 115-116 
hybrid schemes, 128 
issues for Australian carbon price, 129-133 

existing legal framework for climate change mitigation, 130 
NGER Act, 130 
other relevant Australian law, 131-133 
renewable energy legislation, 131 

reason for pricing, 112-115 
economic theory of demand, 114-115 
enforcement of regime, 113 
Kyoto Protocol, 112-113 
theory of externalities, 113-114 
UN Framework Convention on Climate Change, 112 

Carbon tax –see Carbon pricing 

Carbon units – see Clean Energy Future program (Cth) 

Civil penalties 
deterrence, 36-54 

EPBC Act (Cth), 38-46 
Lamattina, 42-46 
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Greentree (No 3), 38-42 
South Australia, 46-54 

court-ordered option, 47-48 
evaluation of scheme, 51-54 
negotiating out-of-court penalty, 49-51 
opting out, 48-49 
seeking a civil penalty, 47 

Clean Energy Future program (Cth), 446-477 
Australian National Registry of Emissions Units Act 2011, 469-474 

cancellation & replacement of tCERs or long-term CERs, 472-473 
cancellation, 472-473 
replacement, 473 

civil penalty orders, 474 
Kyoto units, 470 

issue of Australia’s assigned amount units, 470 
miscellaneous, 474 
non-Kyoto international emissions units, 473 
publication of information, 474 
registry accounts, 469-470 
review of decisions, 474 
transfer of Kyoto units, 470-472 

carry-over restrictions, 472 
commitment period reserve, 472 
conversion of AAUs or RMUs to ERUs for joint implementation projects, 471-472 
domestic transfers, 471 
incoming international transfers, 471 
outgoing international transfers, 471 
restriction on transfer to Commonwealth registry account, 472 

voluntary cancellation of units, 473 
Australia’s emissions trajectories, 446-447 
Carbon Farming Initiative, 464-469 

Australian National Registry of Emissions Units, 467 
carbon maintenance obligation & carbon restoration orders, 466 
civil penalty orders, 468 
crediting periods & reporting & notification requirements, 466 
Domestic Offsets Integrity Committee, 468 
eligible offset projects, 465-466 
emissions units, 467 
enforceable undertakings, 468 
excluded offset projects, 466 
fraudulent conduct, 468 
information-gathering powers, monitoring powers & audits, 468 
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issue of Australian carbon credit units ins respect of offset projects, 465 
liability of CEOs of corporations, 468 
methodology determinations, 467 
multiple project proponents, 467 
offences relating to administrative penalties, 468 
preliminary explanations, 464 
publication of information, 467 
recognised offsets entities, 466 
record-keeping & project monitoring requirements, 458 
requirement to relinquish Australian carbon credit units, 466 
review of decisions, 468 
secrecy, 469 
voluntary cancellation of emissions units & relinquishment of ACCUs, 468 

Clean Energy Bill 2011 (Cth), 447-459 
auction of carbon units, 451 

advance auctions, 451 
benchmark average auction charge, 451 

carbon pollution cap, 447 
carbon units, 449 
civil penalty orders, 458 
coal-fired electricity generation assistance, 455-457 

clean energy investment plans, 457 
closure contracts, 457 
determining annual assistance factor, 456 
determining eligibility, 456 
issue of free carbon units in respect of generation complexes, 455 
power system reliability test, 456 

eligible international emissions units, 449-450 
emissions number, 451-452 
enforceable undertakings, 458 
export of carbon units, 450 
fraudulent conduct, 457 
free carbon units, 451 
information-gathering powers, 457 
infringement notices, 458 
issue of carbon units, 450 

fixed charge carbon units, 450 
price ceiling & price floor, 450 

Jobs and Competitiveness Program, 453-455 
liability for damages, 459 
liability of CEOs, 458 
liable entities, 447-448 

landfills, 448 
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natural gas retailers, 448 
monitoring powers, 457 
offences relating to unit shortfall charges & administrative penalties, 458 
payment & surrender, 452-453 
publication of information, 457 
record-keeping requirement, 457 
relinquishment of free carbon units, 453 
review of decisions, 458 
review by CCA, 458-459 
Scope 1 emissions, 448 

compensation and other funding packages, 475-476 
CPRS compared, 476-477 
Draft Clean Energy Regulations 2011 (Cth), 459-464 

allocative baselines, 460 
application for free carbon units, 461 

consideration of, 461-462 
approval of application form for free carbon units, 461 
calculation of number of free carbon units to be issued, 462-464 

fixed charge period, 462-463 
flexible charge period, 463 
large user electricity contracts, 463 
new facilities, 463 
sub-threshold emissions, 464 

carbon units, 459 
eligibility to apply for free carbon units, 460-461 
incident provisions, 464 
Jobs and Competitiveness Program, 459-460 
keeping records & materials & reporting requirements, 464 
relinquishment of carbon units, 464 
year to which units apply, 464 

new governance arrangements, 474-475 

Climate change 
coal industry – see Coal industry 
multi-party committee – see Carbon pricing 
planning – see Planning (NSW) 
WTO agreements – see World Trade Organisation 

Coal industry 
coal-fired electricity assistance (Cth), 455-457 
greenhouse gas emissions (Australia), 381-415 

climate change context, 382-386 
challenge for Australia, 385-386 
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ecologically sustainable development, 384-385 
international obligations to reduce emissions, 382-384 

Copenhagen and Cancun, 383-384 
current approach to mining regulation, 386-398 

approval of coal mining activities, 390-398 
additional authorisations, 392-393 
conditions that may be imposed, 395-396 
current regulatory regime, 398 
duties of tenement holders, 397 
management of activities under tenement, 393-395 
process of gaining mining tenement, 390-392 

ownership of coal & coal products, 386-387 
rights conferred under mining tenement, 388-390 
transfer of coal & coal seam gas ownership, 387-388 

instruments, 398-415 
conditions of approval, 408-412 

imposition in practice, 411 
mining tenements, 410-411 
planning or environmental authorisation, 409-410 
recommendations for reform, 411-412 

decision-making process, 403-408 
mining tenements, 40 
planning or environmental authorisation, 403-407 
recommendations for reform, 408 

environmental impact assessment process, 399-403 
making provisions encompass greenhouse gas emissions, 402-403 

environmental offences, 412-415 

Coastal management 
NSW planning system, 182-200 

civil liability for damage occasioned by enhanced coastal erosion & inundation, 193-196 
State government, 195-196 
local government, 193-195 

development of, 183-184 
enhanced coastal erosion, 190-192 

effectiveness of recent reforms, 192-193 
emergency works, 190-191 
other provisions, 191-192 
service charge, 191 

incorporation into land-use planning system, 185-187 
local government role, 185-186 
State government role, 187 

property rights & public access to beaches, 187-190 
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accretion, 187-188 
adaptation strategies, 189-190 

Byron Shire Council v Vaughan, 189-190 
erosion, 188-189 

reform options, 196-199 
strategic planning, 24-26 

wind energy – see Wind energy 

Compensation 
Clean Energy Future package (Cth), 475-476 

Conservation agreements 
biodiversity offsets (NSW), 97-98 

Constitution (Cth) 
biosequestration rights, 363-365 

Contracts – see Market principles 

Denmark 
carbon tax, 122 

Deterrence – see Civil penalties 

Development 
assessment (NSW) – see Planning (NSW) 

Dispute resolution 
Energy Charter Treaty, 346 

Easements 
solar – see Solar access 

Ecologically sustainable development 
climate change and, 384-385 

Electricity industry 
coal-fired electricity assistance (Cth), 455-457 
low-emissions economy, 77-91 

economy-wide cap-and-trade scheme, 90 
feed-in tariff mechanisms, 85-87 
legal mechanisms to increase renewable-sourced electricity generation, 84-85 
national renewable energy target scheme, 82-84 
quota mechanism, 87-89 
regulation to decarbonise, 80-81 
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Emergency management 
Australia, 59-76 

law, 64-74 
preparation, 67-69 
prevention, 64-67 
recovery, 70-74 
response, 69-70 

mainstreaming, 59-62 
need for, 62-64 

way forward, 74-75 

Emissions trading 
carbon taxes and, 115-116 
economic instruments, 116-119 

Australian CPRS, 118-119 
European Union, 117-118 
New Zealand, 118 

investment law, 243-264 
cap and trade schemes, 247 
defences to liability, 260-263 

necessity, 260-262 
proportionality, 262-263 

effect on investors’ rights, 247-248 
international investment law, 244-247 

sources of investment rights, 244-245 
treaties, 245-247 

potential causes of action, 248-260 
fair and equitable treatment, 255-260 

breach of representations made to investor, 256 
claim in alternative to expropriation, 257 
differing government assistance, 257-259 
due process, 256-257 
reneging on previous representations, 259-260 

indirect expropriation, 248-254 
degree of interference, 250-253 
police powers of states, 253-254 

Energy 
carbon reduction schemes, 332-346 

alternative approach, 343-344 
energy charter treaty (ECT), 344-346 

dispute settlement provisions, 346 
individual provisions, 345-346 
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energy sector, 340-343 
investment cycle, 336-337 
pollution reduction schemes, 337-340 

Enforceable undertakings 
Clean Energy Future progam (Cth), 458, 468 
instances, 3-8 

EPBC Act (Cth), 4-7 
Bridge and Marine, 5-6 
Colac-Otway Shire, 5 
Cromwell, 6-7 
Hardies Hill, 4-5 
Holcim (Cemex), 6 
Pyrenees Shire Council, 7 
V/Line, 5 

State legislation, 7-8 

Environment Protection and Biodiversity Conservation Act 1999 (Cth) 
marine bioprospecting, 172-177 

Environmental impact assessment 
mining industry 

greenhouse gas emissions, 402-403 

Environmental markets – see Market principles 

Environmental offences and penalties 
coal mining activities, 412-415 

Estonia 
carbon tax, 126 

European Union 
carbon taxes, 120-126 
emissions trading, 117-118 

Finland 
carbon tax, 122-123 

Fire 
management – see Emergency management 

France 
carbon tax, 124-125 
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General Agreement on Tariffs and Trade (GATT) 
climate change measures in claims under WTO agreements 

GATT, Art XX 
justifiable purpose, 301-303 

Germany 
carbon tax, 123 

Greenhouse gases – see Carbon pricing; Coal industry 

India 
carbon tax, 128 

Indigenous marine rights 
International Labour Organisation Convention No 169, 172 

International environmental law and agreements 
Convention on Biological Diversity –see Biodiversity 
ILO Convention No 169 –see Indigenous marine rights 

International Labour Organisation 
Convention No 169 –see Indigenous marine rights 

International law 
investment –see Emissions trading 

Investment law –see Emissions trading 

Ireland 
carbon tax, 124 

Italy 
carbon tax, 126 

Jobs and Competitiveness Program 
Clean Energy Future, 453-455, 459-460 

Kyoto Protocol to the United Nations Framework Convention on Climate Change (1997) 
carbon pricing, 112-113 
carbon units, 470-473 
tree clearing – see Tree clearing 

Land ownership – see Market principles 
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Land-use planning 
coastal management –see Coastal management 

Landfills 
Clean Energy Future, 448 

Local government 
solar access rights, 434-436 

Marine bioprospecting 
Australia, 159-181 

Convention for Biological Diversity, 164-166 
EPBC Act (Cth), 172-177 
International Labour Organization 169, 172 
other legislation, 179-181 
policy & legislation in response to CBD, 172-173 
scientific research, 177-179 
TRIPS agreement, 169-172 
UN Convention on the Law of the Sea, 166-169 

Marine environments 
bioprospecting – see Marine bioprospecting 
wind energy – see Wind energy 

Market principles 
biobanking – see Biobanking 
environmental markets, 215-242 

blended models, 237-242 
registration of environmental property rights, 240-242 
international legal mechanisms, 240 

creation of new statutory rights/interests, 235-237 
water rights, 236-237 

definition of property, 222-223 
growing role in regulation, 218-219 
land ownership, 219-222 

property rights, 221-222 
legal requirements of property, 223-229 

clear definition & identification, 225 
divisibility, 226-227 
duration & flexibility, 226 
enforcement, 225 
exclusivity, 225-226 
ICM Agriculture v Cth, 227-228 
permanency & security, 226 
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Spencer v Cth, 228-229 
transferability, 226 

market-based environmental regulation, 216-217 
market mechanisms v command & control regulation, 216-217 

rights & powers associated with environmental property rights, 229-232 
Bone v Mothershaw, 231 
Byron SC v Vaughan, 231-232 
legal recognition mechanisms, 232 
responsibilities, 230-231 

use of existing categories, 232-235 
contracts/agreements, 234-235 
covenants, 232-233 
profit à prendre, 233-234 

voluntary carbon market – see Carbon claims 

Mining industry –see Coal industry 

Murray Darling Basin River system 
groundwater  

law reform, 154-155 

National parks 
biodiversity offsets (NSW), 96-97 

Native title 
offshore wind energy (SA), 281-282 

Native vegetation 
property vegetation plans (NSW), 102-103 
tree clearing – see Tree clearing 

Natural gas 
retailers 

Clean Energy Future, 448 

Natural hazards –see Emergency management 

Natural resources 
management 

law reform, 137-158 
behavioural sophistication, 143-145 
collaborative governance, 148-151 
Murray Darling Basin groundwater (example), 154-155 
private initiatives, 151-152 
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regulatory processes, 148 
regulatory principles, 141-143 
risk management, 152-153 
scientific approach, 153-154 
streamlined architectures, 145-148 
systems thinking for environmental regulation, 139-141 

application, 155-157 

Netherlands 
carbon tax, 125-126 

New South Wales 
biobanking scheme – see Biobanking 
biosequestration rights, 355-356, 359-360 
planning – see Planning (NSW) 

New Zealand 
carbon tax, 128-129 
emissions trading, 118 

Norway 
carbon tax, 125 

Nuclear activities 
book review, 55-56 

Nuisance 
solar access rights 

private nuisance, 433-434 
public nuisance, 431-4343 

Penalties – see Civil penalties 

Planning (New South Wales) 
climate change and, 17-35 

building & construction, 32-34 
development assessment, 27-32 

consideration of climate change in processes, 27-32 
concept plans, 31-32 
consideration of development options, 30-31 
critical infrastructure, 32 
cumulative impacts of development, 31 
overriding local planning controls, 30 

strategic planning, 17-26 
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NSW State Plan, 18-26 
coastal policies & strategies, 24-26 
Local Environmental Plans (LEP), 21-22 
metropolitan & regional strategies, 19-21 
Standard LEP, 22-24 
State Environmental Planning Policies (SEPP), 21 

voluntary agreements 
biodiversity offsets, 99-101 

Property rights 
coastal management, 187-190 
environmental markets –see Market principles 

Property vegetation plans – see Native vegetation 

Queensland 
biosequestration rights, 355-356, 360-362 

Renewable energy 
electricity generation –see Electricity industry 
Mandatory Renewable Energy Target (MRET) scheme, 82-83 

Riparian rights 
solar rights, 429-431 

Riparian systems – see Rivers 

Risk assessment 
biosequestration regulation, 362 

Rivers 
Murray Darling system – see Murray Darling River system 
urban, 313-331 

legislative, planning & management frameworks (NSW), 318-330 
legal definitions, 318-322 

proposed new definitions for “river” and “riparian zone”, 320-322 
current situation, 318-329 

urban planning instruments & policies, 323-330 
development contributions, 329-330 
hierarchy of objectives, 323-324 
identification of important urban riparian areas, 327 
Local Environment Plan role, 324-325 
Local Environment Plans & Development Control Plans, 325-327 
planning controls, 327-329 
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value, 315-318 

Sequestration –see Biosequestration 

Slovenia 
carbon tax, 126 

Solar access 
rights (Victoria), 416-445 

law of solar access, 418-425 
current status, 421-425 
definition of solar access, 418-419 
development of right to sunlight, 419-420 
development of solar access rights, 420-421 

legal avenues to implement rights, 426-444 
assessment of impermissible interference, 428-429 
case studies, 426-428 
ideal model, 436-444 

developed areas, 436-440 
new estates, 440-441 

subdivision stage, 441-444 
municipal regulation, 434-436 

solar easements, 435-436 
nuisance, 431-434 

private nuisance, 433-434 
public nuisance, 431-433 

solar riparian rights, 429-431 
recommendations, 444-445 
sources of reform, 425-426 

South Australia 
biosequestration rights, 356-357, 360-362 
civil penalties – see Civil penalties 
offshore wind energy – see Wind energy 

Sunlight – see Solar access 

Sweden 
carbon tax, 125 

Tasmania 
biosequestration rights, 355-356, 360-362 
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Taxation 
environmental, 368-377 

Henry Review, 371 
commentary, 373-376 
recommendations, 371-373 

definition, 369-371 

Trade practices 
carbon claims – see Carbon claims 

Trade-Related Aspects of Intellectual Property Agreement – see TRIPS 

Tree clearing 
Kyoto Protocol targets, 201-212 

growth of restrictions in Australia, 202-211 
compensation claims in courts, 204-207 
government scrutiny of impact of native vegetation laws, 207-211 

need for middle ground, 211-212 

TRIPS (Trade-Related Aspects of Intellectual Property) Agreement 
marine bioprospecting, 169-172 

United Kingdom 
carbon tax, 121-122 

United Nations Convention on the Law of the Sea (1982) 
marine bioprospecting, 166-169 

United Nations Framework Convention on Climate Change –see also Kyoto Protocol 
Cancun Agreement, 383-384 
carbon pricing, 112 
Copenhagen Accord, 383-384 

Urban rivers –see Rivers 

Victoria 
biosequestration rights, 357-362 
solar access rights – see Solar access 

Voluntary carbon market – see Carbon claims 

Voluntary environmental agreements – see Conservation agreements 

Water rights 
statutory, 236-237 
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Western Australia 
biosequestration rights, 357, 360-362 

Wind energy 
off-shore 

legislation (SA), 265-296 
Commonwealth waters, 282-286 

marine planning, 283-286 
planning regime, 282-283 

critical perspective & possibilities for reform, 287-296 
allocation of rights & assessment of development, 287–291 
identification of areas for windfarms & industry zoning, 291-293 
marine planning options, 295-296 
other legislative reform, 294-295 

environmental impacts, 267-269 
SA coastal waters, 269-282 

marine spatial planning, 275-278 
other legislation, 278-282 
planning regime, 269-275 

World Trade Organisation 
agreements 

climate change regulation (Australia), 297-309 
competition & carbon leakage, 299-301 
limitations on design of effective measure, 307-308 
principles of WTO law, 301-307 

GATT Art XX & justifiable purpose, 301-303 
substantive WTO obligations, 303-307 

economic & environmental justifications for compensation, 298-299 
 


