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Water law, the High Court and techniques of judicial reasoning – Professor DE Fisher

The status of rights and interests in relation to water has never been unambiguous. Are
they rights of access, of use or of property? Is the status of individual rights the same as
the status of the statutory rights of the State to the use and control of water? Much
depends upon which stage of the hydrological cycle is relevant: water in its natural state,
water stored in a reservoir, water piped to a distant destination, or water contained in a
receptacle. The High Court has recently addressed some of these issues in the context of s
51(xxxi) of the Commonwealth Constitution restricting acquisition of property to
acquisition on just terms. In undertaking this analysis the High Court has revealed an
interesting range of approaches to legal reasoning. This article seeks to review some of
these issues. ............................................................................................................................. 85

An evaluation of compliance and enforcement mechanisms in the Environment
Protection and Biodiversity Conservation Act 1999 (Cth) and their application by the
Commonwealth – Zada Lipman

The Environment Protection and Biodiversity Conservation Act 1999 (Cth) was heralded
as a landmark in environment protection. It provides a range of innovative remedies and
sanctions – administrative, civil and criminal – which include pecuniary penalties of up to
$5.5 million for a corporation and $550,000 for an individual, and criminal penalties of up
to seven years’ imprisonment. Clearly, the Act was intended to be a major deterrent to
those causing harm to the environment; yet, despite increasing environmental degradation,
there has been a significant lack of enforcement by the Commonwealth. When action has
been taken, the Commonwealth has preferred a negotiated settlement to adversarial
proceedings. This article evaluates some of the most significant compliance and
enforcement mechanisms in the Act and their application by the Commonwealth. It
discusses some of the recommendations of an independent review for strengthening
compliance and enforcement. It argues that Commonwealth lack of enforcement has not
been due to a lack of enforcement mechanisms in the Act, but rather to its adherence to a
policy of responsive regulation and the manner in which it has been applied. ................... 98

The use of facilitative dispute resolution in the State Administrative Tribunal of
Western Australia – Central rather than alternative dispute resolution in planning
cases – David R Parry

The State Administrative Tribunal of Western Australia has adopted the term “facilitative
dispute resolution” (FDR) to refer to a suite of non-adjudicative processes that it employs
to resolve or narrow disputes. The tribunal resolves about 75% of planning review
applications (appeals) by FDR and also reduces the scope of dispute in many cases that
require adjudication by these means. This article describes and discusses the use of FDR
processes in the tribunal, before comparing the proportion of planning review applications
resolved by FDR in the tribunal with other Australian planning jurisdictions. Finally, the
article identifies six benefits of FDR in achieving quick, just and proportionate dispute
resolution with minimum costs to the parties and to the State. ........................................... 113
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Emissions trading in Australia: Markets, law and justice under the CPRS
– Michael Power

Throughout their short history, emissions trading schemes have exhibited some serious
perennial weaknesses, inherent in the nature of the market solution they provide.
Nonetheless, the international community and the Rudd Government have put their faith
in this regulatory response to climate change. As the CPRS makes the transition from
policy idea to legal fact, this article draws on the history of emissions trading schemes to
critically analyse the CPRS legislation currently before Parliament, and identify three
broad areas in which the Australian carbon market is likely to encounter challenges:
market design, scheme enforcement, and climate justice. .................................................... 131
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