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Operating an environment court: The experience of the Land and Environment
Court of New South Wales – Hon Justice Brian J Preston

The Land and Environment Court of New South Wales was the first specialist environment
court established as a superior court of record in the world. This article will first provide
an outline of the court, explaining its history and the purpose of its establishment, its
comprehensive jurisdiction and caseload. Secondly, the article examines how the court is
moving towards functioning as a multi-door courthouse, offering various dispute
resolution services. Thirdly, the article elaborates on the court’s duty to facilitate the just,
quick and cheap resolution of the real issues in proceedings, and discusses the means to
achieve this goal. Fourthly, the article canvasses how the court measures its performance
in achieving equity, efficiency and effectiveness. Fifthly, the article identifies ways in
which the court upholds the principles of accountability and transparency, paramount to
the administration of justice and public confidence in the court. Finally, the article brings
the discussion together by isolating at least a dozen benefits to the system of justice that
have been generated by the establishment and operation of the court. ................................ 385

Public interest litigation and the Environment Protection and Biodiversity Conserva-
tion Act – Rachel Baird

The third party standing provisions in the Environment Protection Biodiversity
Conservation Act 1999 (Cth) are generous and permit a wide scope of review by
environmental interest individuals and groups. A number of high profile proposals have
been challenged in various ways providing the Federal Court with the opportunity to
consider the application of the Act to referrals, assessment methods, preliminary works
and assessment bilateral agreements. The decisions reviewed in this article provide
guidance for future proponents in the formulation of referrals and progressing their
referrals. Costs orders in “public interest litigation” are also reviewed. .............................. 410

Presenting scientific evidence in environmental court cases: How science and law
meet – April Muirden and Associate Professor John Bailey

Science and law come together when expert evidence is presented in court cases. This
research examined the main systems that have been used by the courts for the presentation
of expert evidence particularly in reference to environmental cases. Utilising a literature
review and interviews with participants in the court process, 10 criteria that described the
attributes of a system that would best promote a fair trial were used to assess the main
systems of examining expert evidence used in the Australian courts: the adversarial
system, the adversarial-inquisitorial, the court appointed expert, the expert assessor and
the panel systems. It was concluded that the adversarial-inquisitorial and panel systems
performed significantly better than the other three systems, although some issues were not
well resolved by any of the systems. ..................................................................................... 425
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Retrospective approvals, consents and certificates in New South Wales – Ian Ellis-
Jones

For the most part, superior courts in New South Wales have been reluctant to embrace the
concept of a so-called “retrospective” (or ex post facto) approval or consent in the context
of a statutory scheme for obtaining some form of approval, consent or certificate.
However, the case law on this matter has by no means been entirely consistent or
predictable, and various judges have approached the matter in different ways, resulting in
some confusion. The author submits that the whole idea of a retrospective or ex post facto
approval, consent or certificate is misguided and not in the public interest, and that
attempts to justify their invocation are generally forced and artificial in nature. It is one
thing to provide an opportunity to deal with anomalies in design unforeseen at the date of
granting an approval or a consent, it is another to give encouragement, tacit or otherwise,
and even retrospective approval, to persons who deliberately offend against the terms of an
approval or a consent for their own personal or private benefit and often to the detriment
of adjoining or adjacent landowners and residents, not to mention the public at large. ..... 449
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Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
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Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
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Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

Case citation follows case name. Where a case is cited in the text, the citation should follow immediately
rather than as a footnote. Give at least two and preferably all available citations, the first listed being the
authorised reference.
Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other
company series (ie CCH, Butterworths); media neutral citation.“At” references should only refer to the best
available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66 ALJR 408; 107 ALR 1.
Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister

for Community Services [2002] NSWCA 247 at [19].
For international cases best references only should be included.

3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:

Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman
Syndrome and its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25–June 2002. Underline the URL and
include the date the document was viewed.
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